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NOTES. 
The Last Days op Bondage in Great Britain. 

N the light of Mr. Leadam'a most interestiog article^ on ' The 
Last Days of Bondage in England/ which appeared in a recent 
number of the Law Quarterly Review ^ it may be well to note 
that, while bondages came to an end in England towards the end 
of the sixteenth century, it only disappeared from Great Britain 
within the lifetime of people still living. Down to the year 1799 
a large number of the Scottish colliers and salt- workers, or 'salters' 
as they were called, were literally slaves. They belonged' to their 
respective works and wei-e sold as a part of the gearing. They 
could not leave at will, nor change their occupation. Genei*ation 
after generation lived in this state of servitude, for, while the 
servitude was not hereditary in the eye of the law, it was so in 
practice. The child of a bondman, if never entered with the work, 
was free, but, belonging as it did to a degraded and avoided class, 
entering was its natural destination, especially as the owner of the 
work prevented to the best of his power the possibility of its 
getting employment in the neighbourhood. The Scottish Habeas 
Corpus Act passed in 1701, which provided for the liberty of the 
subject in Scotland and introduced regulations against ' wrongous 
imprisonment and undue delay in trials/ contained these words, 
'it is hereby provided and declared that this present Act is noways 
to be extended to colliers or salters.' The first Act passed for their 
relief became law in 1775. This statute (15 George III. c. a8), after 
stating in the preamble that 'many colliers and salters were in 
a state of slavery and bondage,' emancipated all those who should 
begin to work as colliers and salters aiter the first of July 1 775, 

» Vol. ix. p. 348. 
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and provided for the gradual liberation of the existing bondmen. 
This Act did not work well. While it effectually prevented new 
slavery, it required any existing bondman, who desired to obtain 
his liberty, to institute legal proceedings for that purpose, with all 
the accompanying expense and delay. Few of the existing bond- 
men could take advantage of it. In June 1799 another Act 
(39 George IIL c. 56) was passed, providing that * all the colliers 
in Scotland, who were bound colliers at the passing of the 'fifteenth 
George Third, chapter a8, shall be free from their servitude.* With 
this Act perished the last relic of legal slavery in the island of Great 
Britain. 

There was a colony of these salt-workers at Prestonpans near 
Edinburgh. They were the lineal representatives of the old 
naHvi, neyfs or villeins, attached to the Abbey of Newbattle, the 
monks of which had been the first to work the salt works there. 
These salters formed a race apart. Sunk in hereditary degradation, 
they were disliked and shunned by all their neighbours. It was 
not until some time had elapsed from their final emancipation that 
the evil effects of this slavery disappeared. William Chambers, of 
Edinburgh, recorded in his * Memoir' that, when he was a young 
man, these poor creatures set aside one day in the year as a festival 
commemorative of their liberation. And this was in Scotland and 
in the nineteenth century I J. A. Lovat-Fbaseb. 



Stephen Mabtin Leake. 

It was an inadvertence that our last number should not have 
recorded the loss to legal study caused by the death of Mr. Stephen 
Martin Leake. The outlines of his uneventful life were set forth 
in obituary notices at the time : and we need only to note the rare 
combination of circumstances which has given to us a series of 
legal treatises so clear in design, so ample in treatment, so practical 
in character. 

Mr. Leake was bom in 1826. He was called to the Bar in 1853 ; 
he retired from the active work of his profession, partly from fear 
of increasing deafness, in 1863. Thenceforth he lived on his 
property in Hertfordshire until his death. 

Men have retired before now into the country to obtain quiet 
and freedom from interruption for the pursuit of abstract inquiry, 
or the contemplation of natural phenomena ; but it is seldom indeed 
that the life of a country gentleman is also a life of close and 
continuous study bearing on a subject wherein principle and 
precedent have to be constantly applied and moulded to the 
changing conditions and the practical business of every day. For 
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Mr. Leake, though he ceased to practise at the Bar, did not become 
a speculative jurist. Whether he treats of the rules of pleadings 
the law of contract, or the law relating to interests in land, he kept 
in view two objects which make his work valuable alike to the 
student and the practising barrister. He supplies all the informa- 
tion that the reader is likely to want, and he supplies it in the 
place where a sensible reader is likely to expect to find it. To say 
that books are stored with knowledge, and that this knowledge is 
well arranged^ may not seem to say very much. But those who 
know the mass of detail which, in some sort of arrangement, goes to 
make up a legal treatise ; those who have wandered in the wilder- 
ness of ill-compacted learning of which so many text-books consist ; 
still more, those who have tried for themselves to select and 
arrange the material for a work on any great department of our 
law, will appreciate, to the full> the happy combination of learning 
and method displayed in the writings of Mr. Leake. 

His works were three in number. With Mr. BuUen he published 
in i860 the well-known Precedents of Pleadings, which passed into 
a second edition in 1863, and a third, for which Mr. Leake was 
alone responsible, in 1868. Although the forms of pleading here 
set forth are no longer in use, it would be a mistake to suppose 
that the book is obsolete : it is a storehouse of good law clearly put. 
His book on Contract, which appeared in 1867, was in its first 
edition the most scientific treatise on this branch of law, and in 
its later editions the most exhaustive Digest of the subject. His 
work on the law relating to land was not canied out to the full. 
The first volume (1874) contained two parts^ the Sources of the 
law of Property in land, and the vaiious Estates and Limitations 
of interest in land; the second volume (1888) contained one part, 
the law relating to Uses and Profits of land. Two more parts 
were contemplated ; one dealing with the Transfer of Property in 
land ; the last with the law of Persons in so far as it modified 
the general law of real property. The whole was designed to con- 
stitute a Digest of the land-law, with which the author hoped to 
aid the labours of the student, the practitioner, and the law 
reformer. So much as we possess of this great work exhibits the 
general characteristics of Mr. Leake's treatment, its learning, its 
method, its unpretending clearness of style. 

No class of literature is more evanescent than the legal text- 
book ; the Courts and the legislature are always at work upon its 
materials, and by the time it is appreciated it has ceased to be 
authoritative. The text-book writer would seem to have inscribed 
his name upon the sands; and yet the man who has produced 
a clear and full (statement of any one branch of our current legal 
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system has deserved well of his generation, and makes a solid con- 
tribution to the history of English law. Among the many eminent 
writers whom that history records some place will surely be found 
for the great learning, the clear intellect, the patient unseliish 
industry of Mr. Leake. W. R. A. 



The pleadings and other proceedings in the Behring's Sea Arbi- 
tration bind up into seven or eight folio volumes, containing 
much interesting matter. The proceedings at Geneva in 1872 were 
equally lengthy, but lost much in value from the fact that the 
arguments on that occasion started from the ex foslfacto^ arbitrary 
and now generally discredited 'Three Rules of the Treaty of 
Washington.' The Paris tribunal, on the other hand, was free to 
declare and apply the generally received principles of International 
law. Even if ite award can hardly be cited, to use the words of 
the leading counsel for the United States, as ' an oracle to which 
present and future times as well may appeal, as furnishing an indis- 
putable evidence of what the law of the world is,' there can be no 
doubt that the opinion of M. de Courcel and his colleagues wiU go 
far to settle several questions, such as the extent of territorial 
waters, upon which some difference of view has hitherto been 
possible. The authority of so august a body was hardly needed to 
negative the proprietary right of a nation in free-swimming crea- 
tures which may happen during part of the year to resort to its 
territory. Many topics with which the arbitrators were not 
directly concerned were discussed in argument, such as the origin 
of property, the possibility of acquiring jurisdiction Over an open 
sea by acquiescence, the interpretation of statute-law when in 
apparent conflict with the Law of Nations, and the whole question 
of the nature and sources of Litemational law, which Mr. Cartel* 
derived mainly from the * Law of Nature,' while Sir Charles Russell 
defined it in a way which is open to little objection, except that he 
would seem to exclude from its scope such positive rules as are 
morally indifferent * International law,' says Sir Charles, * properly 
so called, is only so much of the principles of morality and justice 
as the nations have agreed shall be part of those rules of conduct 
which shall govern their relations one to another.' Elsewhere he 
well remarks that International Law ' has long passed the stage at 
which an appeal to any vague, general principles can afford any 
safe, certain ^resting-place, or guide at all. It is now, and it has 
long been, a body of derivative principles and concrete rules, 
formed by the action and reaction upon each other of custom, 
moral feeling, and convenience.' T. E. H. 



Jan. 1894.] Notes. 5 

There seems no reason why the Sale of Goods Bill should not 
receive the Royal Assent before the end of the Session, and a third 
step thus be taken towards the codification of those portions of 
the law which most affect commercial dealings. Judge Chalmers 
and the Lord Chancellor may then be congratulated upon having, 
the former by his draftsmanship, the latter by his advocacy, 
added to the statute-book a measure which, if it cannot hope for 
the ready acceptance which has attended the Bills of Exchange 
Act^ is certain powerfully to influence the development^ and 
greatly to facilitate the study, of a most important branch of 
law. It is easy to say that we ought to begin with the general 
rather than with the particular, with the principles of Contract 
rather than with Sale or Partnership ; and it is easy to criticize 
details in the treatment of questions upon which the best brains have 
been at work for centuries. It is not so easy to select a topic of 
everyday utility to everyone, to reduce its rules to manageable 
dimensions, and to defend them as re-stated for five years against 
all comers. 

Since its first introduction into Parliament, in 1888, the Bill has 
been modified in several respects, not always, perhaps, for the 
better. The sections relating to the Contract of Exchange have been 
very properly omitted ; but the special law relating to the sale of 
horses, which was to have been neatly consolidated into a sort of 
footnote, is now left outstanding ; and the symmetry of the whole 
is not a little impaired by its extension to Scotland. One is inclined 
to grumble because sect. 2 touches upon the incapacity of infants, 
which is by no means confined to their purchases. ' Necessaries,' 
for instance, may just as well be services rendered as goods sup- 
plied. One may have misgivings as to the adequacy of the treatment 
of * warranty ' ; one may fail to see why the re- vesting of goods 
on conviction should come into the Bill at all ; and one looks in 
vain for the enactment now hidden away in the County Courts 
Act, which provides that no action shall be brought for the price of 
ale and certain other liquors consumed on the premises. But the 
only way to make a department of law at once symmetrical and 
complete is to get it stated in a series of propositions ; and from 
this point of view there would be much to be said in favour 
of even avowedly tentative codification. 

The fortunes of this Act, when it comes into operation, will be 
watched with much interest, as indicating, in a way which could 
not be expected from Acts dealing with the comparatively isolated 
topics of Bills of Exchange and Partnership, the attainability, 
within a reasonable time, of a Civil Code ; which should doubtless 
include all the topics which on the continent are usually relegated 
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to a separate Code of Commerce. Codification muet oome,*but, if 
we are to escape the disadvantages which its critics are not un- 
reasonably given to predicting, it must be carried out systematicaUy, 
and by means of a larger supply of speciaUy trained ability than 
has yet been devoted to it T. E. H. 

Searching criticism like that of Lord Macnaghten (Ward v. 
Luncombe, '93, A. C. 369) on the rule in Dearie v. Hall is always 
valuable, though the rule itself (as distinguished from the grounds 
of it) is now beyond criticism. Though first formulated by Sir 
T. Plumer it grew naturally out of the analogous principles of 
Ryall V. Bowles (i Ves. 348), and the practice of conveyancers 
advising notice to the trustees on assignment of a trust fund — 
a practice which, as James L. J. said in He Ford and Hill {10 Ch. Div. 
365, 370), is itself part of the common law. The mistake which 
Sir T. Plumer made was in laying stress on the negligence of the 
assignee as postponing him ; for negligence is relative, it implies 
a duty, and an assignee of a trust fund owes no duty to a subse- 
quent assignee. It is a matter of lifle, not negligence. ' The law of 
England,' as Sir T. Plumer said, * has always been that personal 
property passes by delivery of possession/ and giving notice is in 
the case of a trust fund or other chose in action the only way in 
which possession can be taken. It is constructive or qtian posses- 
sion. Why the law of England attaches this importance to posses- 
sion or quasi possession is plain. It prevents the assignor dealing 
with the property as apparent owner, to the detriment of subsequent 
assignees. This is the element of truth in Sir T. Plumer's theory 
of negligence or constructive fraud, it is the principle of Rt/aU v. 
Rowles^ and a perfectly sound one. Once given the notice is good 
for always. Any other view would lead, as Lord Macnaghten said, 
to an unseemly ' scramble for priorities ' on the appointment of new 
trustees. 

An over-zealous servant is a danger to his employers, especially 
when as in the case of a railway porter his duties are multifarious 
and undefined. Not long ago a railway company was contesting the 
authority of its porter to take charge of a passenger's luggage for 
ten minutes while the passenger went to get his ticket {Bunch v. 
Oreat Western Railway, 13 App. Cas. 31). Now we have a railway 
company disputing a porter's authority to remove a passenger from 
a carriage for just cause {Lowe v. Great Northern Railway Co.y 62 L. J., 
Q. B. 524). Unfortunately for the company in this case, there was 
no just cause. The porter, with the best intentions of doing his 
duty, had bundled a passenger out of a carriage, under an erroneous 
impression that he was a pitman and ought to be travelling in 



Jan. 1894.] Notes. 7 

a carriage specially appropriated to such persons. Railway 
companies would not be railway companies if they did not contest, 
reasonably or unreasonably, every liability with which they are 
sought to be fixed : but it would be highly inconvenient if a porter 
had not such a power of removal where a passenger is misconduct- 
ing himself. Whether railway companies like it or not, the neces- 
sities of the public become the measure of the implied authority 
in such cases. 

It is satisfactory to -find that infants are not to have things all 
their own way. A pseudo-infant of twenty years and nine months 
who executes a marriage settlement knows quite well what he is 
about, and when he pleads incapacity the plea is a bare technicality, 
which the Court, taking judicial notice of the precocity of the 
modem infant, regards with small sympathy. It answers like 
Portia, 

'He shall have merely justice and his bond.' 

What the unconscionable infant in Edwards y. Carter ('93, A. C. 360) 
wanted was to keep his privilege of disaffirming his settlement in 
suspense until he saw how it was going to afiect after-acquired 
property within the settlement when it fell into possession. This 
extravagant claim the Court made short work of. ^ Solvuntur risu 
tabulae,' indeed it is difficult to see what relation such deferred elec- 
tion bears to the disability of infancy at all. Not much better was 
the contention in Harris v. Beauchamp Brothers (4a W. R. 37) that 
judgment could not be given against a firm with an infant partner. 
If this immunity were allowed every firm would keep an infant 
paa-tner on the premises. 



The story of the Howe Peerage {Willis v. Earl Howe, 93, 2 Ch. 
(C.A.) 545) 'staled by frequence,' has lost whatever elements of 
romance it once possessed, and serves now only to point a dry legal 
moral. Palming off a supposititious baby as heir to an estate (to 
suppose for a moment the story true) is certainly fraud, but fraud 
alone will not prevent the Statute (3 & 4 Will. 4, c. 27) running, 
because fraud may by diligence be discovered. It is only when 
fraud is concealed, and therefore incapable of detection, that the 
Statute does not run, for the very good reason that laches in such 
a case cannot be imputed. The mere taking possession of the estate 
on behalf of the infant (as in the Howe case) does not render the 
• fraud incapable of detection. On the contrary it challenges inquiry. 
It was splendid audacity in the plaintiff to pose as the discoverer 
of a fraud, after novelist, newspaper and solicitor had all had 
their turn at the situation for a century. In fact Willisy. Earl Howe 
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sums up in itself all the elements which make up the policy of 
Statutes of Limitation: laches, the quieting of titles and * finis 
litium.' 

'The question for decision' when 'reduced to its simplest form, 
may be thus stated : Suppose an owner of deeds has placed them 
under the control of another, and has authorized him to pledge 
them for a cei*tain sum, and suppose that he has pledged them for 
more with a person dealing with him bond fide and without notice 
of the limit of his authority, can the owner of those deeds redeem 
them without paying the full amount advanced upon them? The 
answer to this question is No/ {Brocklesby v. Temperance Permanent 
Building Society^ '93, 3 Ch. (C. A.) 130, 140, judgment of Lindley 
L.J.) These words exactlj^ sum up the point and effect of a case 
which to most readers must seem complicated. The complication, 
such as it is, arises from the intricacy of the mercantile transactions 
the effect whereof had to be considered by the Courts. But when 
once this is ascertained the principle applicable to the case is 
both obvious and well established. It is simply this: that a 
principal is bound to third parties by any act on the part of his 
agent ^hich from the principal's own conduct a third party has 
a right to believe is within the authority of the agent, and this 
principle again which, if once clearly grasped, solves almost all the 
problems of the law of agency, is merely an application of the 
fundamental inile or axiom which governs the whole law of 
contract, viz. that a promisor is bound not by the promise which 
he means to make, but by the promise which by his conduct he 
has led the promisee to believe that the promisor means to make. 
It is always, in short, the apparent, not necessarily the real 
intention of a promisor by which he is bound. The law looks, as 
regards intention, and most wisely, to the natural result of a man's 
acts and not to the condition of his mind. From a legal point of 
view a person intends whatever he gives others reasonable ground 
for supposing that he does intend. 



*The main question in this case' {Wheaton v. Maple & Co. '93, 
3 Ch. (C. A.) 48) *is whether the plaintiff, who has actually enjoyed 
the access and use of light to his dwelling house for the full period 
of twenty years without interruption before action brought over 
lands contiguous to his house — in this case in reality for forty 
years, for his house was built in 1852 — is entitled to restrain* 
certain lessees of the Crown from building upon such lands so as 
to obstruct his lights.' (Judgment of A. L. Smith L. J., p. 69.) 
The Court of Appeal has answered this question in the negative. 
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The answer rests on the simple ground that the plaintiff's right 
(if any) to lights arises under the Prescription Act, 1832 (a & 3 
Will. IV. c. 71), s. 3, but that section 3 does not bind the Crown, 
and the plaintiff therefore has no rights whatever. The decision 
is good law, but it results in very scant justice. There is cer- 
tainly not a layman living who on reading the 3rd section of 
the Prescription Act, 1832, would not suppose, as the plaintiff in 
fTheaton v. Maple did suppose, that the plaintiff had acquired an 
'absolute and indefeasible' right to light. This idea would no 
doubt have been erroneous, but it is no small evil that a law on 
which ordinary men have constantly to act should apparently 
mean one thing whilst it really means another. The time surely 
has come when the whole law of prescription may be reduced 
to a simple and intelligible form which might be understood by a 
layman of intelligence no less than by a lawyer. 



No branch of English law is, as has been constantly remarked in 
these pages, so unsatisfactory as that portion of it which is created 
by judicial interpretation of Statutes. Take for example Hill v. 
Thomas^ '93, 2 Q. B. (C. A.) 333. It is a decision on the meaning 
of the words ' extraordinary traffic ' used in the Highways and 
Locomotives (Amendment) Act, 1878 (41 & 42 Vict. c. 77), s. 23. 
To any one who studies the case two points become apparent. The 
first is that neither judges nor magistrates have hitherto been able 
to make up their minds as to the true meaning of the words we 
have cited, and very possibly for the best of all reasons, namely, 
that the draftsman who drew and the legislature which passed the 
enactment in question attached no definite sense to a very vague 
expression. The second point is that even now the interpretation 
affixed by the Court of Appeal after great deliberation on the words 
'extraordinary traffic' may cause a good deal of perplexity to 
magistrates and others engaged in the practical administration 
of the Highways, &c. Act, 1878. It seems to mean any traffic 
which is beyond the ordinary traffic over a given road. But, 
on the other hand, if the amount of traffic is not as a whole 
extraordinary, the use of the road by one person, say to tenfold the 
amount of its use by all other persons, does not constitute extra- 
ordinary traffic. From which it would seem to result that the 
habitual use of a road by one person can never in the long run con- 
stitute extraordinary traffic. For his user of it forms by degrees the 
measure of the ordinary or average traffic over a particular road. 



N obtains furniture from A on the purchase and hire system. 
V while the instalments on the furniture are still unpaid, and 
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in violation of the agreement with A^ sells the furniture to JT, who 
buys it in good faith without any knowledge of A's rights. X has 
a good title to the furniture against A. This is the point decided 
in Lee v. JBtUler, *93, 2 Q. B. (C. A.) 318. * This/ says Lord Esher, 
' is a very plain case, and the construction of the Statute is very 
clear.' The truth of this assertion is in one sense indisputable. 
The case falls precisely within the very words of the Factors Act, 
1 889, s. 9. N has ' agreed to buy goods ' and ' obtains, with the 
consent of the seller [J], possession of the goods.' There is then 
* delivei-y ' by iV * of the goods * under a sale to X, who is a * person 
receiving the same in good faith, and without notice of any Hen or 
other right of the original seller ' A, It follows then that X has 
under the Act a valid title. Compare the Factors Act, 1889, 
ss. 2 and 9. But though the words of the enactment are amply 
satisfied, many persons will feel that its spirit is violated. One 
thing is pretty clear. If the judgments of the Queen's Bench 
Division and of the Court of Appeal be, as they probably are, good 
law, either the Factors Act, 1 889, must be amended, or the purchase 
and hire system must be given up or modified. 



It is a dangerous thing to receive as a present fully paid up 
shares in a company formed under the Companies Act, 1 862, when 
in fact nothing has been paid for them ; the gift, should the company 
fail, will impose on the donee the necessity of paying up the full 
price of his shares. This is the moral of In re JSddysione Marine 
Insurance Co., '93, 3 Ch. (C. A.) 9. It is an important one to all 
men engaged in business. Everyone must sympathise with the 
judges in regretting that quite respectable men who have acted with 
perfect honesty should suffer loss from receiving a well deserved 
present. But anyone who looks to the interest of the public and 
to the necessity of maintaining mercantile honesty must be glad 
that the principles of the Companies Act, 1862, should be rigidly 
enforced. Mercantile associations should not give presents. 



What is a criminal proceeding ? This is an inquiry to which it 
is not easy to obtain a clear and decisive answer. Eayson v. SoutA 
London Tramways Co., '93, 2 Q. B. (C. A.) 304, decides that a sum- 
mons taken out against a passenger in a tram-car for having 
committed the offence under the Tramways Act, 1870, 33 & 34 
Vict. c. 78, of avoiding, or attempting to avoid, payment of his fare 
is a criminal proceeding, and, if taken without reasonable and 
probable cause, will support an action for malicious prosecution. 
The character, in short, of the proceedings is not affected by the 
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fact that their object is to obtain payment of a penalty. The test by 
which to detesmine whether a proceeding is a criminal proceeding 
appears to be the character of the act in respect of which the 
proceeding is takeii. If the offence complained of is in itself a mis- 
demeanour then proceedings for a penalty are criminal proceedings, 
i.e. proceedings intended to punish a crime. 

Bankers and business men will have to reconstruct their ideas 
a little after Powell v. London and Provincial Bank ('93, 2 Ch. (C. A.) 
S5S)' TJ^® practice of pledging certificates with blank transfers to 
secure an advance has become universal in the mercantile world. 
Convenience is all in its favour. The security may never want 
enforcing, but if it does, all the pledgee has to do is to fill up the 
transfer and get it registered. One little thing, however, in this 
transaction has been in danger of being forgotten — was in fact 
forgotten in Powell v. London and Provincial Bank — and that is that 
for the transfer to operate as a deed, it must be re-delivered by the 
pledgor after being filled up, delivery not being as yet an obsolete 
formality. It would soon become so if the Court had yielded to the 
argument addressed to it to presume * omnia rite acta' in plain 
contempt of facts. Of course the pledge is good, in equity, apart 
from any deed, as an agreement to give a charge, but in a commercial 
shipwreck there is nothing for an incumbrancer like having a plank 
in the shape of the legal title to cling to. 



The Coui-t of Appeal had a very good opportunity in Re Washington 
Diamond Mining Co, {'93, 3 Ch. (C.A.) 95) of * sticking in the bark' in 
construing the fraudulent preference section of the Companies Act, 
1862. The difficulty arose from the mischievous practice, now so 
common among parliamentary draftsmen, of incorporating by refer- 
ence the law of one subject into another, in the particular instance 
the bankruptcy law of fraudulent preference into winding up. They 
save themselves trouble and call it assimilating the law. If the 
analogy is perfect no harm is done, but the analogy seldom is perfect. 
It is certainly not so in the case of bankruptcy and winding up. There 
is in winding up a well settled rule that a contributory of a limited 
company cannot set off a debt against calls — a corollary from the 
fundamental principle (the price of the privilege of limited liability) 
that the capital must be paid up in full in cash. There is nothing 
like this in bankruptcy. Hence the Court of Appeal had to torture 
the section to make it fit the requirements of company law. It was 
well they could, for this impeached transaction is far too common. 
Directors, that is to say, vote fees to themselves when the ship is 
sinking, and set off the sum against liability on their shares. 
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Lunacy plus pauperism is the most abject state to which 
humanity can be reduced. Beside it a creditor not getting paid his 
debt is a very petty grievance. The Court had long* ago to weigh 
these two evils in Uie scales of justice, to determine whether a help- 
less lunatic was to be stripped by his creditors or to be maintained, 
durante mtd, at their expense, and it held that the stronger claim lay 
with the lunatic. The creditor in such a case is not denied justice. 
He is merely delayed till the lunatic's death. The only point in 
Be PlenderUith ('93, 3 Ch. (C. A. 332)) was whether the fact that the 
creditor had got a charging order made any difference. The Court 
had no difficulty in holding it did not. To allow such a thing 
would nullify the beneficent jurisdiction of the Court, for every 
creditor would get one. 

The Court of Chancery has incurred a great deal of popular 
odium and obloquy ' traduced by ignorant tongues ' but whatever 
be its sins and shortcomings its protecting care of lunatics and 
infants, not to speak of unprotected women, will always redound 
to its honour. 

Somerset v. Poulett (62 L. J. Ch. 720) is stuffed full of morals, 
morals for trustees^ for tenants for life, for surveyors, for solicitors. 
By the way, why is this case, which Eekewich J. described as ' the 
most difficult and most important of pure Chancery cases ' which 
had ever come before him, not in the Law Reports ? It was the old 
story of the importunate tenant for life and the good-natured 
trustee — the tenant for life wanting to improve his income and the 
trustees relying on the advice of others instead of using their own 
judgment. The case illustrates more especially the remedial opera- 
tion of the Trustee Act 1888 (now the Trustee Act 1 893). Lastead of 
the security being thrown back on the trustees, it is now allowed to 
stand for the proper amount, but even this alleviation left the 
trustees liable for an over advance of nearly £10,000. Tenants for 
life will tremble when they read of Kekewich J. impounding the 
life interest of the tenant for life under sect. 6 of the Act to assist 
in recouping the trustees, but this severity the Court of Appeal 
abated, holding that the breach of trust in the section must be an 
act which is itself a breach of trust, not one which becomes so by 
reason of the want of care on the part of the trustees (28 L. J. 783). 
It is just as well, however, that tenants for life should know the risk 
they run in beguiling trustees to their ruin. 



The law certainly wants popularizing. Foreigners may be for- 
given for thinking that an Englishman sells his wife at Smithfield 
seeing there are records of Black Country savages having claimed 
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to exercise some such supposed common law right. But in fFAii- 
worth V. Whitworih (62 L. J.,P. D. & A. 71) we have a husband, a not 
illiterate person, signing a paper providing that the parties should 
live separate and that each might marry again (which they proceeded 
to do) and actually believing bona fide that he might do so. A hardly 
less crude matrimonial fallacy (Chudley v. Chudley^ 69 L. T. R. 348) is 
that a husband cannot desert his wife if they are temporarily 
parted. This, to use an old judge's expression, is * worse than false. 
It is a heresy.' The reciprocal duties and obligations arising out of 
marriage are many and complex. Cohabitation is one, but it is only 
one. It may be dispensed with for a time by the consent of both 
parties, as when a husband goes to look for work in the Colonies, 
or a wife goes to her mother for her confinement {Chudley v. Chudley)^ 
but the suspension of one of the obligations of the spouses does not 
affect the rest. The husband is still bound to maintain his wife, 
he is still tiie guardian of his children, and these duties he cannot 
by any absence abdicate. 



Reichardt v. Sapte^ '93, 2 Q. B. 308, raises a curious question 
which it does not decide. Suppose that A and B each compose 
a play without any communication with each other, and without 
any knowledge of each other's work. Suppose, further, that the 
two plays are substantially alike. Have A and B each a right to 
the exclusive representation of his own play ? Mr. Justice Haw- 
kins is clearly inclined to answer this question in the affirmative. 
It is clear, we may add, that this extraordinary coincidence between 
A*& drama and £ s drama can in practice only arise when A and B 
have each stolen their ideas from some more original writer, 
probably from a French playwright In point of justice and 
common sense there is certainly no reason why under these circum- 
stances the rights of each party should not be precisely equal. 
Indeed there might be a good deal to be said in favour of a law 
which refused every kind of privilege to the author of a drama 
which is a mere adaptation of a foreign piece. 



A decision such as In the Goods of Marehant, '93, P. 254, shows that 
the formalities apparently required by the Wills Act, 1837, may to 
a considerable extent be evaded. A testator may execute a shoi*t 
document bequeathing \/o A all his property for the purposes 
mentioned in another unexecuted document. The document need 
not be distinctly referred to or designated in the will. It does not 
in fact form part of the will. Yet whoever takes out probate 
of the will, will be compelled to carry out the trusta described 
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in the unexecuted document. In other words, effect is given to 
a will which is not properly executed. 



The December Law Reports are good reading, but owing to their 
bulk we can only notice a few of the more interesting cases. 

The rule that an executor may pay a Statute-barred debt at any 
time before decree is one of the time-honoured anomalies of our 
English law. 14 o one, as Cotton L.J. said in Re Rowtuon (29 Ch. Div. 
358), quite knows the origin of it, but it was probably due to 
a feeling that it was unconscionable to set up the Statute. But an 
executor has nothing to do with these expensive feelings. His duty 
is to protect the estate and pay only enforceable claims, and if he 
chooses against the wishes of his co-executor to pay a debt which 
has been judicially declared statute-barred he must take the conse- 
quences of a devastavit {Midgley v. Midgley^ '93, 3 Ch. (C. A.) 282). 
There was no martyr's crown either for the executor in MidgUg 
V. If., for he had paid the debt only with a reverted eye to his own 
interest. Solicitors whose zeal outruns their discretion will also 
find a warning in this case. 



To have towers, wings, and a vestibule to your mansion-house as 
well as first-class stabling, is a perfectly legitimate ambition. Bacon 
thought you could not have a ' perfect palace ' without them : only 
they are the sort of fancies a man must pay for out of his own 
pocket, not out of capital moneys under the Settled Land Acts. 
{Re Lord Oerarge SelUed Estate, '93, 3 Ch. C. A. 252.) These Acts 
make no provision for * beautifying an ugly house.' The improve- 
ments on which they sanction expenditure are severely, not to say 
basely, utilitarian^ such as drains, roads and saw-mills. True such 
improvements as stables, bath-rooms or billiard-rooms might be 
sanctioned under the Settled Land Act, 1890, if they were necessary 
for the letting of the mansion-house, but this again is business, not 
aestheticism. 

It is a nice point of legal casuistry, that raised by Bernstein v. 
Bernstein ('93, P. (C.A.) 292). A husband knows of his wife's 
adultery with A and condones it : but he does not know at the time 
he does so that she has also committed adulteiy with B, C, and JD. Is 
the condonation — so far as ii/ is concerned — ^good ? The Court of 
Appeal say yes, which is the more generous construction and also 
the truer. Condonation is not a restitutio in integrum^ but it is 
a blotting out for good of the condoned offence. If it were con- 
ditional, subject to reservation and retractation, it would soon come 
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to mean nothing. As it is, it often saves wedlock from the misery 
and scandal of the Divorce Court. 



In speaking of Earl-Bishop Odo, the first of our English Justiciars, 
Lord Campbell says, 'in the former capacity he left behind him 
a natural son/ &c. The solicitor ('93, 2 Q. B. (C. A.) 439) who let 
his houses at Bristol as brothels, sought to draw a somewhat similar 
distinction between his character of solicitor and of landlord. Why 
should he be struck off the Rolls for an offence committed as a 
landlord? It was ingenious but ineffectual. The distinction 
of personae is important in jurisprudence, but in the domain of 
morals or conduct this Jekyll-Hyde theory is too metaphysical. ' 
How are we to know that the person in the ascendant is a fit and 
proper person to be on tiie Roll ? 



When a husband makes his wife a present of jewellery within 
two years before his bankruptcy, this is a voluntary settlement 
withki the meaning of sect. 47 of the Bankruptcy Act, 1883. So 
Re Vanntiart, '93, i Q.B. 181 (No. i) decided. But what if the 
wife has pawned the jewellery in the meantime? Is the pawn- 
broker to be simply wiped out by the trustee in bankruptcy ; as he 
must be if the section is to be read strictly as making the settlement 
' void ? ' To satisfy the fitness of things, Vaughan Williams J., in 
B^ VansUtart (No. 2) 193, 2 Q. B., 377, and Be Brail, '93, 2 Q. B. 381, 
construes ' void ' as ' voidable/ and reads into the section a saving 
dause in favour of a bona fide purchaser for value. Acts of 
Parliament have to be rationalized in this sort of way. 



It seems ecnvenierU to repeat in a conspicuous place tliat it is not desirable 
to send MS. on approval without previous communication with the Editor 
except in very special circumstances ; and thai ike Editor y excejit as aforesaid, 
cannot he in amy way answerable for MSS. so sent. 
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THE GERMAN CODE OF CRIMINAL PROCEDURE. 

THE year 1877 is famous in the annals of German legislation, 
for in this year were passed what are known as the Laws 
of Justice (Justiz-getetze) ; that is to say, the Code of Judicial 
Organization, the Code' of Civil Procedure, the Code of Criminal 
Procedure, and the Bankruptcy Code. 

The Code of Criminal Procedure was passed on February i, 
1877, and came into force on October i, 1879. Some of the 
principal features of the German judicial system have their origin 
in the primitive customs and procedure in force among the ancient 
Germans. It is not necessary to notice these at any length ; their 
history has been very similar among all races of Teuton origin. 

The original principle which ruled penality was private ven- 
geance, exercised by the victim or his relatives {faida, feide), 
A few acts of a specially grave or shameful nature were regarded 
as a direct attack on the public safety or national honour, and 
were visited with public punishment ^ ; but the majority of crimes 
merely gave rise to individual reprisals. As the unrestricted 
right of vengeance would have caused a state of perpetual war- 
fare, as harmful to the peace of families as to the interests of 
the State, the criminal was allowed to escape the terrible conse- 
quences of his crime by paying to his adversary a money payment 
or composition [Wehrgeld). This transaction was sanctioned by 
the public authority, which received a sum of money (Fredum, 
friedetugeld) as the pri(^e of its intervention. Gradually it came 
to be perceived that the crime harmed interests higher than those 
of the particular persons injured, and private vengeance gave way 
to a system of public punishment. 

Early justice used to be administered with the aid of assessors 
(Scalins, Scahini^ Schdffen\ who heard orally the testimony of 
peraons having knowledge of the offence. If proof was not 
complete, but there were grave presumptions of guilt, the Rachim- 
bourgs or Scabins could order the accused to purge himself of the 
accusation, either by the purgatorial oath, or ordeal, or challenging 
his adversary to single combat. In the first case, the accused 
affirmed on oath that he had not committed the act imputed, and 
produced, in support of his affirmation, a certain number of 

* See Tacitus, De mmriimB Germanorum, c. xii. 
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honourable men ^, who spoke to his good reputation, and declared 
him incapable of perjuring himself. If he could not produce the 
requisite number of men, it only remained for him to submit 
himself to some ordeal or to claim the judicial combat. Torture 
was commonly resorted to in order to compel a confession of 
guilt. It was strictly permissible only in the case of slaves ; but 
as a matter of fact it was resorted to against freemen also. The 
system of jurors or assessors continued to the middle ages. Each 
court was composed of a judge (RicAler) and of persons {Urtheiler) 
whose duty it was to appreciate the facts and find the judgment. 
In the ordinary courts the duty of deciding the question of 
culpability was confided to all the freemen present at the hearing 
or to a limited number of hereditary or elective assessors (ScAoffen). 
When the number was limited^ it was generally seven, and some- 
times twelve ^ At first prosecutions were left to be instituted 
by the victim or a member of his family. Subsequently the 
assessors were charged with bringing offences to justice. The 
guilt or innocence of the accused was determined by a majority 
of voices. 

Penal procedure in the middle ages was marked by the following 
features: the necessity of an accusation to put the judicial 
machinery in motion, the absence of any preliminary inquiry^ 
the evidence at the hearing of the parties, the oral and public 
nature of the proceedings, and the division of judicial functions 
between the assessors and the judge. The following innovations 
were introduced by the Roman and canon laws: the public 
prosecutor, written interrogatories, the establishment of the offence 
by means of a record of inquiry, secret inquiry, legal proofs, and 
judgment on written documents. The judge had merely to collect 
the documents furnished by the preliminary inquiry and gave his 
judgment on a perusal of the record. The confession of the accused 
was regarded as the best proof {regina probationum\ and in order 
to get this, recourse was had to torture. The Ordinance of 
Bamberg required a confession even when the offence was proved 
by the depositions of witnesses, and in order to obtain such 
confession, prescribed the employment of torture ; the Ordinance 
of Charles V ^ was more humane, and declared that if the accused, 

> These men were called conjwraJtores^ aouramentales. The excellence of the original 
jury system in England was that the jurors were men of the locality who knew the 
facts and the parties. 

* Details are to be found in a number of medieval collections or books of law 
(RechttbUcher^f of which the most famous are known as the Saohsenspiegel and the 
Schwabenspiegel. They are both private works, with no legislative authority, 
intended by their authors to ^x the rules consecrated by custom. They owed their 
success to their intrinsic value. 

' These two celebrated Ordinances opened a new era in the history of German 
criminal law. Their influence, succeeding to that which had been formerly exer- 

VOL. X. 
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after sufficient proofs of his guilt, was unwilling to confess, it was 
to be explained to him that the judge had made up his mind, and 
it was therefore useless for him to deny ; if he persisted in his 
denial, the punishment provided by law might be inflicted on him, 
without subjecting him to torture. At the time the Ordinance of 
Charles was promulgated, the Criminal Court was still composed 
of a magistrate assisted by assessors; but even this Ordinance 
enjoined recourse, in doubtful cases, to the opinion of men learned 
in the law. Starting from the seventeenth century the system 
of assessors fell more and more into disuse, and by the end of the 
eighteenth and commencement of the nineteenth century the 
judicial charges were almost entirely in the hands of jurisconsults, 
and the representatives of the non-judicial element were syste- 
matically removed; only here and there assessors were retained, 
principally as special courts for trying forest and rural offences. 

The exact practical results of the change of procedure which 
came about in the seventeenth century may be seen in the treatise 
of the fifibmous jurist Carpzow (1635), under the title of Practiea nova 
imperialis Sawonica rerum criminalium. He' recognizes the right of 
private persons to institute the penal action, but states that from 
his time public prosecutions are far more frequent. The procedure, 
according to him, was divided into two parts: the inquisitio 
generalise including all the preliminary investigations made with 
a view to establish the existence of the offence, and fix the 
presumption on a particular person ; and the inqumtio specialise 
that is, the charge in regular form against the presumed author 
of the punishable act. This commenced with the examination 
of the accused, who was called upon to answer the different heads 
of the accusation ; then followed the production of the full charges, 
the hearing of witnesses, and the judgment. The judge could base 
his decision on the evidenfia facti, resulting from ihbjlagrans delictum^ 
or the combination of certain proofs, on the confession of the accused, 
or on the conviciio reiy which was arrived at on the concurrent testi- 
mony of two respectable witnesses. However strong the proofs were, 
they did not suffice for condemnation, but if they were conclusive, 
they justified the employment of torture. If the proofs were con- 
sidered insufficient to justify the application of torture, but there 
nevertheless existed strong presumptions, the accused was invited 
to take the purgatory oath. These rules became the common law 

cised by the Mirrors of Saxony and Suabia, extended to the whole of Germany, and 
lasted up to modem times. The Ordinance of Bamberg was drawn up in 1507, and 
served as a basis for the great criminal Ordinance of Charles V, and of the Holy 
Roman Empire, generally known by the name of ConsUhttio Criminalis Carolina, which 
was promulgated as a law of the Empire in 1533. 
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of Germany, but they afterwards underwent some modifications ; 
the procedure being divided into thi*ee parts, the information, the 
preliminary inquiry {utUersuchung)^ and the special trial (fpezial 
in^uisitio^i). The adoption of the inquisitorial system rendered the 
procedure written and secret, and led to the theory of legal proofs 
and the frequent employment of torture ; the proofs had hence- 
forward a sort of mathematical value determined by the law ; the 
judgment was passed on the record, without oral debate and 
without publicity. Not only doctrine and practice, but positive 
legislation also contributed to hasten this transformation. 

But during the course of the eighteenth century, German jurists 
returned to diametrically opposite opinions ; afber having borrowed 
the ideas of the Roman and canon laws, they repudiated them as 
a foreign importation, and sought to renew the chain of the tradi- 
tions of ancient German law. The Protestant Universities seconded 
them in this task, and combated with the greatest energy the law 
which had issued from the practices of the Church ; while the 
philosophers lent them the aid of their talent and their authority, 
and united with them to suppress in the name of humanity and 
justice a procedure which enormously favoured the prosecution at 
the expense of the accused, and which often left to an innocent 
person no means of defence. The first victory of these efforts was 
the abolition of torture. It was some time^ however, before this 
reform became general. By an order of the Cabinet of June 3, 
1740, the Prussian (Government had restricted the employment of 
torture to the crimes of treason and to grave cases of assassination ; 
the Courts, on their side, showed such an ever-increasing repug- 
nance to recur to it, that it ceased to be used at the close of the 
eighteenth century, though it was only formally abolished by the 
Code of 1805. Austria had preceded Prussia in this matter, Maria 
Theresa having, on June 2, 1776, forbidden the application of 
torture to accuse.d persons. An analogous step had been taken at 
Baden in 1767, and the example had been followed -by Mecklenburg 
in 1769, and by Saxony in 1770. On the other hand, torture was 
retained in Bavaria and Wurtemberg up to 1806, in the Duchy of 
Weimar up to 1817, in Hanover up to 1822, and in the Duchy of 
Gotha up to 1828. 

The principles of the German common law again asserted them- 
selves in the Austrian Penal Code of 1 803, the Prussian Criminal 
Code of 1805, and the Bavarian Penal Code of 181 3. But traces of 
the Roman influence remained. The Prussian Code retained the 
official prosecution and the secret inquiry. The project of the 
Bavarian Code had been prepared by the illustrious jurist Paul 
Anselm de Feuerbach ; by this the procedure remained inquisitorial 

c 2 
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and secret, but the accused was allowed a defender^ in heinous 
oases. Feuerbach had wished to make the trial public, but could 
not make his opinion prevail. ^ When the proof was insufficient, 
but the presumption of guilt was not rebutted, the judge simply 
pronounced a provisional discharge {entbindung von der instanz — 
absolutio ab instantia)^ that is, the accused was liable to be retried, if 
further proof were forthcoming, and meanwhile he would be placed 
under police surveillance. Many other States followed the princi- 
ples of the above codes ; the dangers of the secret procedure were 
acknowledged, and common sense revolted against the absurdity of 
so-called l^al proofs, which often forced the judge to condemn 
against his own conviction. The l^islation, which was the issue 
of the French Revolution, had inaugurated a system of procedure 
more consonant with the dictates of reason and equity. This 
system, founded on the separation of the functions of judge and 
accuser, on the orality imd publicity of the trial, on the substitution 
of conscientious conviction for legal evidence, and on the institution 
of the jury for the trial of grave offences, would have speedily 
spread itself over the whole of Europe, but the hatreds aroused by 
the wars of the Republic and the Empire and the fear of favouring 
French influence retarded its introduction into Qermany. Only 
the countries on the left bank of the Rhine enjoyed the benefits of 
the new system early, thanks to the French Code of Criminal 
Procedure of 1808, which was extended to them. 

The first Code in which a tendency to approach French ideas is 
manifested, is the Wiirtemberg Code of June a2, 1 843, which, though 
it retained the secret procedure, required that the judgment should 
be preceded by a public trial in all heinous cases. This tendency 
is more strongly marked in the Bavarian Code of March 6, 1845, 
and is due to the works of the jurist Mittermaier. The procedure 
is divided into two parts, the preliminary inquiry, which continues 
to remain secret, and the trial, which becomes oral and public, 
and which takes a preponderating placa The theory of legal 
evidence is done away with, but trial by jury is not admitted. 
A good many States, however, adhered to the common law. Then 
came the Revolution of 1848, which exercised a decisive influence 
on German criminal procedure. The Assembly of Frankfort 
declared the inviolability of the person and the domicile, the secrecy 
of private correspondence, the orality and publicity of criminal 
trials ; press offences were to be tried by jury ; no one could be 
withdrawn from the jurisdiction of the ordinary courts, and 
exceptional tribunals were forbidden. A majority of States revised 

* All the defender could do was to draw up a written defence. 
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their laws of oriminal procedure in accordance with these principles ; 
for instance, Prussia by an Ordinandi of January 3, 1849, Austria 
by the Code of January 17, 1850, and Bavaria by the Law of 
November 10, 1848. 

But a reaction speedily set in, resulting in the enactment of some 
manifestly retrograde laws. For instance, in Austria, the Code of 
1850 was replaced by the Code of July 29, 1853, which restricted 
the publicity of the trial, and returned in some respects to the 
system of legal evidence, by determining the minimum of evidence 
necessary for a conviction. Henceforward, two opposing tendencies 
were seen both in doctrine and legislation, the one favourable to 
French ideas and the changes made since 1848, the other favouring 
a return to the former procedure. However, the old state of things 
had received a definite condemnation, and liberal theories, after 
undergoing divers vicissitudes, finally triumphed almost univer- 
saUy. While the Code of 1877 had to suppress many local diver- 
gencies, it took as its basis those principles which were admitted in 
the large majority of States ; namely, a private accuser, oral and 
public trial, and tiie admission of the non-judicial element, a jury 
for crimes, and assessors for smaller ofifences. One- may say, th^n, 
that the Code of 1877 only conseci'ated juridical rules already ia 
force in the greater part of the empire. 

To sum up, criminal procedure in Germany, as in most European 
continental States, has undergone three successive phases. At first, 
it is purely <iccu%atory : that is, a complaint by the victim or his 
relatives is necessary. The Court is composed of all the freemen 
of the tribe, or of a certain number of delegates, and the trial is 
public. The accused establishes his innocence by getting his 
relatives or friends to solemnly confirm his declarations, or by the 
judicial duel or by ordeals. At the end of the middle ages, and 
under the influence of the Roman law and of the canon law, the 
procedure becomes inquisitorial. The judge takes cognizance ex officio 
on a charge, on a private complaint, or simply on his own suspicion^ 
The inquiry and examination of the accused are secret, and every-* 
thing is committed to writing. The proof consists of the confession 
or the depositions of witnesses ; the confession especially is regarded 
as of the last importance, and in order to extort it from the accused, 
resort is had to violence. The law lays down in what circum- 
stances the judge must hold the guilt to be proved. Judgment is 
delivered on the written record, without any open trial, arguments, 
or publicity. Then came what may be called a mixed procedure. 
Under this new system the starting-point of every criminal trial 
is a prosecution generally set in motion by a special functionary^ 
representing society. The preliminary inquiry is conducted with 
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closed doors, but the trial is public. The theory of legal evidence 
is finally abandoned, torture is abolished, and the judge, in the 
exercise of his duties, has only to act on his conscience. 

TAe Code of Criminal Procedure. 

Article 4, clause 13 of the Constitution of the Confederation of 
Northern Germany mentions penal law and procedure among those 
subjects in which it was desirable to have uniform laws for all 
the Confederated States. The Penal Code was promulgated on 
^y 31 f ^^70, but the varying judicial organizations of the dif- 
ferent States put obstacles in the way of passing a Criminal 
Procedure Code, which, with the Code of Civil Procedure, had to 
go hand in hand with the Code of Judicial Organization. 

It will be convenient to give an outline of the principles of 
penal procedure which have been embodied in the Code, before 
proceeding to discuss its provisions in more detaiL 

Cognizance of Offences and Initiation of Proceedings. 

The Code reserves to the representatives of the social power an 
almost absolute monopoly of accusation. It is only as an exception 
that the victim is allowed to cite the author of the wrong before 
the Criminal Court, and this power is accorded only in the case of 
defamation, slight bodily hurt, or hurt caused by rashness or negli- 
gence (art. 414) ; with the exception of these few cases, he can only 
go to the Civil Cibrt for damages, or move the Prosecution 
Department to institute the pubUc action. In order to obviate 
any danger or inconvenience which might arise from the want 
of independence or the political opinions of the Public Prosecutor, 
the party aggrieved can, in the case of refusal, apply to the 
Prosecutor's Departmental Superior, and if the application be 
rejected, he can appeal to the Superior District Court or to the Court 
of the Empire, which can direct proceedings to be taken against 
the accused. There is, however, one restriction on the initiative 
of the Prosecution Department, and that is that certain offences 
{antragsdelikte\ which are considered to harm private interests 
principally, or to attack the honour of persons or families, can 
only be prosecuted on the complaint of the person aggrieved or his 
legal representatives. The penal action and civil action have no 
common bond. The power given in France to the injured person 
to make himself a civil party in the criminal court, is not admitted 
at all. All claims for damages, based on a crime, a delict or 
a contravention, must be made in the civil courts. Each juris- 
diction thus preserves its independence and its distinct attribute. 
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Although private persons have only in exceptional cases the 
right to institute a prosecution in the criminal court, they are 
often permitted to join in the case, when it has been taken up by 
the Public Prosecutor. Such intervention is permitted botii to 
those who have the right of private action, and also to complainants 
who, on the refusal of the Prosecution Department to act, have 
obtained from the Court an order for inquiry, provided that the 
offence has been directed against their life, healthy civil status, or 
property (art. 435). It has been considered with reason that the 
Public Prosecutor, forced to proceed against his will, would not 
display sufficient zeal, and the intervention of the complainant is 
permitted to supplement this insufficiency, and prevent any 
collusion. Moreover, the party aggrieved can join in the public 
prosecution when the law accords to him the right of claiming 
a pecuniary compensation (Busie). 

When once the inquiry has been started, the Public Prosecutor 
is not permitted to abandon the accusation. He can of course, if 
the proceedings appear to him to be ill-founded, advise the with- . 
drawal of the prosecution, but it is no longer in his power to stop 
the penal proceedings (art. 154); whereas the private accuser can 
withdraw at any moment before judgment is pronounced, and 
thereby put an end to the prosecution (art. 431). 

The Criminal Courts, then, take cognizance of offences either at 
the instance of the private complainant or of the Public Prosecutor. 
The charge must be laid in the Village Court, if the offence is within 
its jurisdiction ; otherwise, in the District Court. The first duty of 
the Court is to see if it is competent, and if not, it sends the record 
to the proper Court. When the question of jurisdiction has been 
decided, the Court either proceeds at once to the trial, or, if it 
thinks necessary, directs a preliminary investigation. No such 
investigation takes place in cases which are withih the competence 
of the Village Courts of assessors ; but it is compulsory in cases 
which must go to the Courts of Assize or the Court of the Empire. 
As regards offences triable by the District Courts, a judicial inquiry 
can be ordered at the instance of the Public Prosecutor or on the 
demand of the accused when based on good grounds (art. 176). 
For the rest, the Court can always, of its own motion, direct an 
investigation or a search for certain special evidence. The object 
of the investigation is to place the Court in a position to see if 
there are sufficient grounds for continuing the prosecution. The 
magistrate in charge of the investigation must be equally solicitous 
in ascertaining facts in favour of the suspected person as in getting 
evidence of the offence. Thus the accused has a full opportunity 
of clearing himself, and so of avoiding a public trial. 
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With a view to ensure the impartiality of the magistrate in the 
preliminary investigation, its publicity and orality is permitted to 
a certain extent ; the accuser and accused are confronted, and 
make remarks on the charges, the eyidence, and the statements 
of the witnesses. M. Daguin observes that such a system has 
many drawbacks : ' Under the pretext of safeguarding the rights 
of the defence, it disregards the interests of society in having the 
criminal brought to justice. A moment's reflection is siiffident to 
show how important it is to proceed at first in secret and without 
noise, if one wishes to reach the author of a crime, to get at his 
accomplices or seize the proofs of the oflence ; to act openly in the 
light of day is to give a warning to the criminal and his accom- 
plices, to facilitate their flight, and allow them to cause evidence 
of the offence to disappear. The hearing of witnesses in the 
presence of the accused and his defender is no less injurious to 
the discovery of the truth ; for even supposing that the witnesses 
are not disconcerted and confused by the insidious questions of 
•the defender, it is impossible to deny that the presence of the 
individual against whom they have to depose must be for many 
of them a cause of intimidation, and must detract from the sincerity 
of their statements.' The investigating magistrate is given very 
full powers ; he can question the suspected persons, arrest or detain 
them, visit the spot, make domiciliary visits and seizures, hear 
witnesses, or direct expert operations. It was considered that the 
best way of preventing any abuse of these powers was to allow 
the accused the assistance of a defender capable of explaining his 
rights to him, and putting him on his guard against any snares 
laid for him, and art. 137 of the Code allows the accused to employ 
a defender from the commencement of the investigation ; it even 
permits the investigating officer to appoint a defender, if the 
accused fails to choose one himself (art. 142). However, the 
defender, during the preliminary procedure, has only a very 
subordinate part to play; that is, he is confined to helping his 
client with his advice, and can neither assist in his examination 
nor in that of the witnesses. The Public Prosecutor is equally 
excluded from these operations. The defender can be present 
when places are visited, and can inform himself regarding the 
examination of the accused, the reports of experts, and the contents 
of the record generally ; but he is not ordinarily, like the Public 
Prosecutor, allowed to inspect the record. When the accused is 
under detention pending trial, he is permitted to communicate 
with his defender either orally or by writing; but any written 
notes exchanged must be submitted to the investigating magistrate, 
and an official of the judicial service must be present at the 
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interviews. This last restriction on free communication is dispensed 
with, when the under-trial detention has been ordered only owing 
to the fear that the accused may take flight ^ 

Preventive Petenticm. 

Although the accused is considered as innocent until he is 
actually convicted, the necessity of securing his person, either to 
prevent his absconding, or to prevent his tampering with the 
witnesses, is admitted. But the rigours of such detention must 
be softened as much as possible. To justify preventive detention, 
the Oerman Code requires the existence of grave presumptions 
against the accused, and a reasonable belief either that he may 
take flight or that he may abuse his liberty in order to cause 
evidence of the ofience to disappear or to threaten or persuade 
the witnesses to make false statements. The law conclusively 
presumes an intention to abscond, when the act charged is a crime, 
when the accused is living in a state of vagabondage, without fixed 
domicile or unable to justify his identity, or when he has his 
domicile abroad and there is reason to believe that he will refuse 
to obey process (art. i\2). If the ofience is less serious, and 
punistiable only with simple imprisonment or fine, arrest and 
detention can only be ordered to prevent flight, and that only 
if the accused is in one of the above conditions (art. 113). The 
German law is in two respects less favourable to the accused than 
the French law ; firstly, it permits arrest in certain oases when the 
act is a simple contravention punishable with fine only ; secondly, 
it imposes no limit on the duration of the preventive detention^. 

The general rule is that no person can be arrested or kept in 
detention except by order of a judge ^ (arts. 114 and 125). But 
any person may arrest in the case of an ofience committed in his 
view ; and in other cases officers of police and public security may 
arrest when there is danger in a dwelling (art. 127). The person 
arrested must be forthwith taken, according to circumstances, 
before the investigating Magistrate, the President of the Village 
Court, or before the Court itself, by whom he is interrogated at 
the latest on the day following that on which he is brought up, 
and by whom he can be set at liberty, if there are grounds for 
doing so (arts. 125 and J 29). Persons under preventive detention 
must be treated with certain consideration. They are to be kept 

^ Seeni/Vo. 

' Cf. the French Ck>de of Criminal Procedure, arts. 94 and 113. 

' This term inolades magistrate, and thejusw ^inatnteUan, The President of even 
the lowest court is called a judge in Germany. Both judge and magistrate are 
generic terms, and, if anjrthing, magistrate is a higher term than judge. 
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as far as possible in a separate part of the prison, and are subjected 
to prison discipline only so far as is necessary for the maintenance 
of good order and their safe custody. They can also provide them- 
selves at their own expense with commodities and occupations 
suitable to their situation and personal resources (art. ii6). He 
can maintain connection with the outer world, when this is not 
forbidden by the Jupe cFimtruction ; and in all oases he may com- 
municate freely with his defender. 

Domiciliary FisiU and Seizures. 

Art. 123 of the Penal Code sanctions the inviolability of the 
domicile ; but the judicial authority is not affected by this provision. 
Not only may houses of suspected persons be searched (art. 102), 
but houses of non-suspected persons also in order to arrest an 
accused, or to follow up the traces of an offence, or to seize certain 
specific objects (art. 103). With the exception of cases of flagrant 
delict or urgency, night visits are allowed only to arrest an escaped 
prisoner ; but certain places, such as houses belonging to persons 
under police surveillance, gambling houses, and houses of ill fame, 
are outside the common law and can be visited at any time 
(art. 104). 

A more important act, perhaps, than the search is the seizure, 
as it suspends for the time the right of property. This temporary 
expropriation can be applied to any object whatever, required or 
useful, for the purposes of the investigation (art. 94). Letters 
and telegrams addressed to the accused can be intercepted; also 
letters which there is reason to believe have come from him or to 
be meant for him (art. 99). 

Tke Commencement of Proceedings. 

When the preliminary investigation has been closed, the investi- 
gating magistrate sends the record to the Public Prosecutor, who 
transmits it to the Court. The Court then either sends the record 
before the competent Court, decides that there is no ground to 
proceed, or suspends the proceedings^ in the case^ according to 
circumstances (art. 196). Where there has been no preliminary 
investigation, such decision is come to after the lodging of the 
charge (art. 197). The juge dHnstruction is not permitted to sit in 
the cases which he has investigated. The sending of the record 
to the competent Court is the crowning act of the preliminary 
procedure. After that commences the principal procedure {Haupt- 
verhandlung). The witnesses and experts are again examined even 

* This is done when the accused is absent or is of unsound mind. 
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when they have been examined at the preliminary investigation ; 
but their depositions can be read at the trial if they have died, 
become of unsound mind^ have disappeared, or are unable to appear 
(art. 250). 

Tie Trial. 

The accused is allowed a defender ; and if he fails to appoint 
one, the Court appoints one for him in all cases which are triable 
by the Court of the Empire or the Court of Assize. Such appoint- 
ment is obligatory in all cases, if the accused is deaf or dumb or 
under sixteen. The German Code shows greater consideration than 
the French Code for the rights of the defence. The judgment by 
default or contumacy is only allowed in very exceptional cases. 
The trial cannot commence in the absence of the accused except in 
the case of offences punishable with fine, simple imprisonment, or 
confiscation (arts. 229 and 231). But if the accused once appears, 
and absconds after his examination, the trial can be continued in 
spite of his absence, when the Court is of opinion that his presence 
is not indispensable (art. 230). The judgment by default can also 
be pronounced when the presence of the accused has been dispensed 
with at his request by reason of the distance of his residence ; but 
the Court is not allowed to accord such permission, unless it is 
certain beforehand that the punishment to be inflicted will not 
exceed six weeks' imprisonment, fine, or confiscation (art. 232). If 
the accused has no known domicile in Germany, or if he resides 
abroad, and it appears impossible or inconvenient to make him 
appear, he is regarded as absent, and the trial can be opened pro- 
vided the offence is punishable with fine only or confiscation (arts. 
318 and 319). When proceedings are suspended owing to the 
absence of an accused, all steps may be taken to procure evidence 
and keep it intact, . and all his property may be attached. An 
accused who is convicted in his absence may claim a retrial, if he 
can prove that a vis major or unforeseen circumstances and insur- 
mountable difficulties prevented his obeyiug the summons (arts. 
234 and 44). It is the opinion of jurists that the German legislator 
has gone too far in sacrificing the interests of the prosecution to 
those of the defence ; and that the power to attach property is not 
of much use, as few criminals have any property to speak of. The 
disappearance of the accused, though not necessarily a proof, is at 
least in a majority of cases strong presumptive evidence of guilt. 
The criminal who escapes punishment by flight has only to allow 
the period of limitation to elapse, and then can return to Germany 
with a bold face, and has not even to suffer the disgrace result- 
ing from a conviction, a disgrace which, in countries where the 
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judgment by default is admitted, is some sort of substitute for the 
punishment itself. Such a result is as injurious to morality as it 
is compromising to public security. 

In jury trials, a majority of two-thirds is necessary for the 
conviction of an accused (art. 2,62). In cases before the Court of 
Assize, eight out of twelve jurors must agree (art. 307) ; but, as 
regards the refusal to admit extenuating circumstances, seven 
jurors must agree ; that is, if the numbers are equal, the benefit of 
such circumstances is given to the accused (art. 277). After the 
arguments are over, the President points out to the jury the points 
of law which they have to take into consideration in the accom- 
plishment of their task, but he is not allowed to discuss the facts 
or the value of the evidence (art. 300) ; nor can he call their 
attention to the arguments put forward by the prosecution and 
the defence. The jury return their votes or verdicts on certain 
questions put to them, and the Court (not the President only, as in 
France) pronounces acquittal or conviction (art. 314). 

TAe Appeal. 

During the debates on the Code the question whether there 
should be any appeal against criminal decisions was keenly 
debated. The original draft decided the point in the negative. 
It was urged that the appeal, at least as regards the question of 
culpability, was quite incompatible with the principle of the oral 
nature of the trial ; the judge forms his conviction on what he 
hears and sees at the trial ; the demeanour, the attitude, the facial 
expression of the witnesses are all facts which influence his opinion 
and determine him to attach more or less credence to their state- 
ments. A mere record is powerless to fix these impressions and 
undefinable nuances. But it is on the record only that the appellate 
Courts decide. It is true that they have the power to recall and 
hear the witnesses for themselves, but after a lapse of time the 
witnesses can compose their demeanour and assume an attitude 
quite different from that which they had displayed in the first 
instance. Moreover, although the appellate judges may be more 
learned in law, it cannot for a moment be admitted that they are 
better judges of facts than the lower courts. These were the con- 
siderations which determined the Austrian Legislature in 1873 to 
leave questions of fact entirely to the judges of first instance, 
allowing an appeal only on questions of law ^. More radical, the 
German Government proposed to suppress the appeal altogether. 
The Commission of the Reichstag at first rejected the proposal, but 

' AustriAn Code of Criminal Procedure, arts. 283, 345, 464. 
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ultimately advocated a mixed system, which has been adopted in 
the Code. This system is based on a distinction between judg- 
ments of District Courts and Courts of Assize, on the one hand, and 
the decisions of the Courts of Assessors on the other, only the latter 
being made appealable. It would have been more logical to 
disallow the appeal altogether, but the reasons given for allowing 
an appeal from the decisions of the Village Courts of assessors were 
that they were not preceded by any preliminary inquiry, that 
certain restrictions could be placed on the production of eyidenoe 
for the defence, and that only one of the judges composing them 
had any juridical knowledge. 

Eevinon, 

The revuion corresponds to the French paurvoi en cassation^ is 
applicable only to the decisions of Courts of Assize and District 
Com-ts, and can only be based on a violation of law (art. 376). 
For the rest, the powers of the German Courts of Revision are much 
more extensive than those of the French Court of Cassation ; for the 
latter can never finally decide a case, but, after quashing a judg- 
ment, must send the case back again for rehearing, whereas the 
German Courts can in some cases decide the matter finally them- 
selves, and are not bound to send it back. 

The review is not properly a mode of revision, as it can be 
ordered only in respect of those judgments which have become 
final, and the application is made to the Court which has decided 
the case. This means of relief has for its object to upset decisions 
which have become unassailable, and to cause the proceedings to 
commence afresh, either because new evidence or facts have been 
discovered since the judgment, or because the first decision has 
been rendei-ed under circumstances which radicaUy vitiate it, or 
finally because certain documents or exhibits produced at the trial 
have been proved to be false or falsified. The review can take 
place either for the benefit of the convicted person (art. 399) or to 
his prejudice (art. 402). It can be claimed, not only by the con- 
victed person, but even after his decease by certain relatives, in 
order to rehabilitate his memory (art. 401). It corresponds to the 
revision of the French criminal law ^, though it is exercised over a 
much wider field. 

Exceptional JurUdiciion or Procedure. 

The general rules of procedure in the Code are common to all 
jurisdictions. However, there are some exceptions. In the Village 

* French Code of Criminal Procedure, art. 443 seqq. 
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Courts a prompt and summary procedure is in force for the decision 
of contraventions and offences of slight importance. It is very 
similar to the procedure in the Austrian Code of 1873, known as 
' summary procedure ' {MaiulaUverfahren), The judge of the baili- 
wick, on the written requisition of the Public Prosecutor, passes 
sentence without the aid of assessors, and without any preliminary 
trial (art. 447). This procedure has distinct advantages for the 
accused, as it obviates loss of time, expense, and the harassment of 
a public trial. It is only resorted to in comparatively petty cases, 
as the punishment which can be inflicted in this way must not 
exceed a fine of 150 marks, simple imprisonment for six weeks and 
confiscation. Moreover, it is generally adopted when the facts are 
clear and well established by the report {protokoU—praces verbaux). 
If the accused thinks he has cause to complain of the sentence, he 
can oppose it within a week of its intimation to him (art. 449), 
and it then comes before the Court of Assessors regularly consti- 
tuted and proceeding in conformity with the ordinary rules. 

Among the other exceptional procedures admitted by the Code, 
there are two which deserve notice, as an administrative functionary 
takes the place of the Court. The first is employed in the matter 
of contraventions, the second in dealing with infringements of the 
fiscal laws. Certain contraventions can, by the particular legisla- 
tion of the different States of the Empire, be made over to the 
administrative or municipal police authorities and punished by a 
simple penal order, provided the punishment does not exceed fourteen 
days' simple imprisonment, fine, or confiscation (art. 453) \ Simi- 
larly administrative authorities may punish, breaches of the laws 
relating to taxes and public contributions, provided the punish- 
ment be fine or confiscation ^ only (art. 459). In both cases the 
convicted person can either appeal to the superior police or admin- 
istrative authority, or, if he prefer it, can claim to be tried by the 
ordinary Court, that is, the Court of Assessors or the District Court. 
These exceptional modes of procedure are doubly advantageous, 
saving time and considerably reducing the costs ; while as to the 
accused, he is amply protected against arbitrary conviction by the 
dual recourse allowed to him, administrative or judicial. 

This brief sketch of the principal provisions of the Code will 
give an idea of the German criminal procedure of to-day. The 
Code has many points in common with the French Code of Criminal 

' The amount of punishment differs in different States. Some States exclude con- 
traventions of a graver nature. In Baden and three other States contraventions of 
the Railway Law can be administratively tried and fined by the railway authorities. 

' In India, Forest Officers may compound offences against the Forest Act by 
imposing a penalty, and the Collector may, instead of prosecuting^ impose penalties 
for infringements of the Stamp Law. 
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Procedure, but it is more scientific in its method and more logical 
in its arrangement. It is also more liberal, and pays more consi- 
deration to the interests of the accused. It deserves to be studied 
by all judges who administer criminal law, and also by the legis- 
lators of those countries which are engaged in the reform of their 
criminal procedure. 

H. A. D. Phillips. 
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MODERN LEGISLATION IN THE UNITED KINGDOM. 

rilHE mantle of the Roman Praetors seems of late years to have 
JL fedlen upon our Imperial Legislators. Since ' Equity crystal- 
lized under Lord Eldon/ Acts of Parliament are the only means of 
* assisting, supplementing, or correcting the ordinary law ' of the 
land. 

The Legislature is, however, at a disadvantage in one respect. 
The Praetor not only promulgated new law in his Edict, but he 
presided in the law court and explained and administered the law 
he had thus introduced. In the United Kingdom Parliament 
makes the laws^ but (except to a moderate extent when the House 
of Lords sits as a final court of appeal) the duty of interpretation 
is cast upon a body of men widely different. The laws are made 
by men, the majority of whom have no knowledge, either by 
education or experience, of the legal meaning and effect of the 
rules they lay down; and, in many cases, the statutes require 
a considerable amount of judicial exposition before the so-called 
'intention' of the Legislature can be definitely ascertained. In 
interpreting the law of England, the Judges of the Supreme Court 
are progressing or retrogressing more and more to the position 
taken up by the Common Law Judges whose duty it was, some 
600 years ago, to construe the Statute of Westminster the Second 
and the writs issued under that statute in connmili casu; and, 
almost invariably, it is not the spirit, but the strict letter — ^the 
actual literal meaning of the words — ^that forms the basis of 
a modem decision upon an Act of Parliament. No doubt 
a judge's duty is to expound laws and not make them, but there 
are occasions on which the application of this principle has been 
pushed beyond its extreme limits. The celebrated jurist and 
former judge. Sir James Fitz-James Stephen, in an article on 
'Gambling and the Law' in the Nineteenth Century for July 1891, 
called attention to a striking instance of this kind in the decision 
of the Court of Appeal in the case of Bead v. Anderson (L. E. 13 
Q. B. Div. 779), tiie result of which was that the Gaming Act 
1845 became a dead letter whenever the bet was made by an agent 
in his own name on behalf of his principal. A judicial interpre- 
tation of this kind could never have been contemplated by the 
framers of that statute, and the Gaming Act of 1892, which 
virtually overrules Eead v. Anderson^ has probably diminished 
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coDsidentbly the number of agency transactions of this nature. 
The Conveyancing and Law of Property Act 189a is another 
example of the remedial action of the Legislature in correcting 
narrow interpretations of a former statute. Misinterpretations by 
the judges^ of language which appears to bear a clearly different 
meaning to other intelligent men, are, however, few and far 
between ; and the growing necessity for the judicial construction 
of recent statutes may more properly be ascribed, not to a tendency 
on the part of the judges to draw fine distinctions^ but to the 
ambiguous wording of the statutes themselves. The case-law of 
England is certainly increasing, in bulk at all events, at a much 
more rapid rate than the statute-law. Of the eight volumes of 
Law Reports issued annually by the Incorporated Council of Law 
Reporting for England and Wales, one alone is sufficient to contain 
all the Acts of Parliament of the year, public, local, and private ; 
the remaining seven consist entirely of reported cases. A glance 
at the 'Current Index' will show how many of these cases are 
concerned with the interpretation of a statute or statutes, the 
proportion for the year 189 a (not including decisions on statutory 
rules) being nearly 40 per cent., most of them relating to statutes 
passed within the previous twelve years. 

It would seem therefore of the utmost importance that all bills 
should be carefully drafted and settled by competent authorities 
before they become law ; but this is precisely the fate which rarely, 
if ever, attends a great number of them. 

The Qovemment bills are the most fortunate, being, as a rule, 
drafted in the office of the Parliamentary Counsel, or of his 
assistant; and if the head of a public department, such as the 
Board of Trade or Local Qovemment Board, is in charge of a bill, 
the clerks of the department also bestow some of their divided 
attention upon it. During the progress of important bills the 
services of the Parliamentary Counsel are in great and constant 
demand ; but neither he nor his learned assistant is omniscient or 
infallible. The public bills introduced by private members fare 
very much worse. Apart from the scant attention which is their 
lot, owing to the demands made on the time of the House of 
Commons by the Qovemment of the day, they are maimed at 
their birth, as it were, by being drafted by incompetent hands. 
Unfortunately, in spite of their many adversities, some of them 
happen to pass — ^usually with deplorable results. The Married 
Women's Property Act 188a was a private member's bill. It may 
be cited as an ' awful example.' There is not a single section, hardly 
a single phrase of the Act, indeed, which has not required judicial 
interpretation. 

VOL. X. D 
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Even the Government bills have a sufficiently tempestuous 
career. Leaving out of consideration bills purely political — i.6. 
introduced by the Government as a reward for the past, or a bribe 
for the future, votes of a section or sections of the electorate — 
which are generally considered by a committee of the whole 
House, Government bills after they have passed their second 
reading, are, as a rule, referred either to a special committee of 
members more or less acquainted with the branch of law on which 
they touch, or to one of the Grand Committees. It is another 
anomaly that one of the Grand Committees should have for the 
subject from which it takes its name of the 'Grand Committee 
on Zaic^' the one which ought to concern them all. 

From the Committee and Report stages, the most carefully drafted 
bills often emerge greatly impaired by the addition of amendments 
accepted in a hurry for the sake of appeasing some particularly 
hostile opposition. 

The final result is that our modem legislation presents a number 
of defects which may be considered under the following heads as 
exemplified in the Acts themselves : — 

(a) Incompleteness ; 

(b) Obscurity; 

(<?) Want of Uniformity, and Interdependence. 
These divisions, although they occasionally overlap, are sufficiently 
distinct to be worthy of separate consideration. 

In reference to the incompleteness of modem Acts of Parliament, 
it must be admitted at the outset, that it is absolutely impossible 
to provide for all future conditions of society or to guard against 
every expedient by which an ingenious lawyer may drive a meta- 
phorical * coach-and-four ' through an Act of Parliament. Never- 
theless by a consideration of the statutes passed in very recent 
years, it is evident that the haste with which they have been 
hurried through Parliament, or the lack of sufficient knowledge 
on the part of their sponsors or draftsmen, has caused an in- 
completeoiess which might have been avoided and which has 
required to be speedily remedied. 

Thus, a statute dealing with mortmain and charitable uses has 
been passed in each of the years 1888, 1891, and 1892; that of 
1888 having for its object the codification of the then existing law 
on the subject. The Foreign Marriage Act 1892 has repealed and 
substantially re-enacted with amendments the Marriage Act 1 890, 
and the Foreign Marriage Act 1891. The Friendly Societies Act 
1888 (which amended section 30 of the Friendly Societies Act 
1875) was repealed and re-enacted with a small but material 
alteration by the Friendly Societies Act 1889. The Lunacy Act 
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1891 amended the Lunacy Act 1890; the Bills of Sale Act 1891 
amended the Bills of Sale Act 1890; and the Forged Transfers 
Act 1892 amended the Forged Transfers Act of 1891. Even in 
the past phenomenal year of grace, 1893^ time was found for 
* An Act to amend the Public Libraries Act 1892 ' — 56 Vict. c. 1 1 — 
passed June 9, 1893. Nor is this state of things by any means 
a recent evil. It was commented upon upwards of twenty years 
ago by the editors of the English edition of M. Ortolan's HUtoire 
de la Legislation Romaine^ who, at page xviii of their Translator's 
Litroduction, remarked as follows: — 

'At the present moment our legislature is in the habit, as 
circumstances may require, of issuing Acts of Parliament These 
are, in fact, means of amending, abrogating or supplementing 
existing law. The ^reat defect of the present system is that, 
instead of withdrawing, upon each occasion when alteration is 
found necessary, the existing law upon any given subject, that 
which exists is allowed to remain; generally, however, it is 
mutilated^ and a new Act is promulgated introducing certain 
changes. The result is that, in order to ascertain the actual law 
upon the point under consideration, it is necessary to refer to 
a variety of Acts, and much unnecessary labour and expense and 
the risk of uncertainty and inaccuracy is the consequence. All 
these difficulties might be obviated and the obscurity removed if 
whenever any alteration was required in a portion of a statute, the 
whole statute was repealed and a new Act introduced, reproducing 
those portions which required no amendment and containing the 
modified or the new clauses m their proper place.* 

The remedy thus suggested would obviously be often too drastic 
Four-fifths of the Conveyancing and Law of Property Act 1892, 
for example, consist of amendments of subsection 6 of section 14 of 
the Conveyancing and Law of Property Act of 1881 ; and it would, 
it is submitted, be a waste of energy to repeal the whole 73 sections 
of the Act of 1881, for the purpose of amending one subsection 
of a section. The Legislature might, however, have adopted the 
plan of repealing subsection 6 instead of patching it up in this 
cumbrous fashion by means of sections and subsections. More- 
over, in each of the cases of the Bills of Sale Act 1891 and the 
Foiged Transfers Act 1892, it would, since the Acts requiring 
amendment were so short, have been a distinct advantage to 
follow the principle of repeal and re-enactment carried out in some 
of the instances previously mentioned. 

Secondly : as to the charge of obscurity. 

The best proof, perhaps, of the exist^oe of this defect may be 
obtained by referring to the second section of the Forged Transfers 
Act 1892, which runs as follows : — 

D 2 
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'Whereas, by subsection i of section i of the Forged Trans- 
fers Act 1 89 1, it is provided that sach company or local 
authority as therein mentioned "shall have power to make com- 
pensation by a cash payment out of their funds for any loss 
arising from the transfer of any such shares, stock, or securities, in 
pursuance of a forged transfer, or of a transfer under a forged 
power of attorney," and it is expedient to remove doubts as to the 
application of the Act to losses and forgeries before the passing 
of the Act.' 

Other examples may be found in the Married Women's Property 
Act 1882, already referred to, and in the Bills of Sale 1878 
Amendment Act 1882. Of the latter Act, for example, in the 
Wimbledon Local Board case (57 L.T. (N. S.) 55, 189a) Mr. Justice 
Day^ speaking of section 14, said : 

* The section is no doubt very inconveniently and awkwardly 
framed, and obviously does not express what the Legislature 
intended to say.' 

Thirdly : as to the want of uniformity. 

A modem improvement in Acts of Parliament is the introduction 
of a section or sections giving a short title by which the Act may 
be cited, and explaining to some extent the construction of the 
Act by stating that it is to be read and construed as one with 
some Act or Acts previously passed, affecting the same branch of 
law. Sometimes these explanatory sections appear at the com- 
mencement of the Act, sometimes toward the end : occasionaUy one 
set of words, at other times a different set of words, is used to 
express the same mode of citation or construction. Thus in 1890, 
three statutes were passed relating to public companies. These 
Acts, which form consecutive chapters on the roll of statutes and 
received the Royal Assent on the same date — August 18, 1890 — 
show a want of uniformity in this respect. 

In the Companies (Memorandum of Association) Act 1890, 53 & 
54 Vict. c. 62, the sections which are at the end of the Act read as 
follow : — 

* 3. (i) This Act may be cited as . . . &c. 

* (2J This Act and the Companies Acts 1S62 to 1886 shall be 
construed as one Act, and may be cited collectively as the Com- 
panies Acts 1862 to 1890.' 

In the Companies (Winding Up) Act 1890, 53 & 54 Vict. c. 63, 
the sections also appear at the end of the Act and are as follow : — 

* 35. (i) This Act may be cited . . . &c. 

' (2) This Act and the Companies Acts 1862 to 1886 may be 
cited togetiier as the Companies Acts 1862 to 1890.' 
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Lastly, in the Directors' Liability Act 1890, 53 & 54 Vict. c. 64, 
the sections appear at the commencement of the Act and are as 
follow : — 

* (i) This Act may be cited as . . . &a 

'(2) This Act shall be construed as one with the Companies 
Acts 186a to 1890/ 

Again, during 1892, a most useful bill became law as the Short 
Titles Act. It provides alternative modes of citation in respect of 
many Acts of Parliament. It will, for example, be correct for the 
future to allude to the famous statute of William and Mary as the 
'BiU of Rights.' 

The Short Titles Act also provides a shoi*t mode of citation for 
various groups of Acts, but in setting out the various Acts which 
may be cited as the ' Companies Acts 1862 to 1890,' the draftsman 
has omitted the Directors' Liability Act 1890 while including the 
two other Companies Acts of that year. 

Fourthly : as to the interdependence of the statutes. This is 
probably to the practising lawyer the most exasperating defect of 
all. 

Recent examples are again sufficiently numerous. Thus the 
Stamp Act 1891 is by its longer title expressed to be * An Act to 
consolidate the enactments granting and relating to the Stamp 
duties upon instruments, and certain other enactments relating to 
Stamp duties.' 

Previous to the passing of this Act, the bulk of the law relating 
to stamp duties was contained in the Stamp Act 1870. The latter 
Act is almost totally repealed by the Stamp Act 189T ; not alto- 
gether, however, sections 25 (3), 27, and 28, of the Act of T870 are 
expressly left unrepealed. In spite of the alleged codification, it is 
therefore necessary for the practitioner to remember that the Stamp 
Act 1891, and the Stamp Duties Management Act 1891 do not 
form a complete code on stamps and stamp duties, but that in 
respect of one or two minor matters he must refer to the Stamp 
Act 1870. 

The Housing of the Working Classes Act 1 890 is another instance. 
This Act was passed to amend the shoi«t Act of 1885, which bears 
a similar title, and to incorporate some earlier Acts. The draftsman 
of the Act of 1890 is to be commended for the manner in which he 
has included in the Act (sec. 75) a provision (sec. 12) of the .Act of 
1885, which is repealed and thus re-enacted by the Act of 1890. 
By the use in the latter Act of the words, ' In any contract made 
after the fourteenth day of August 1885' — the date of the 1885 
Act — ^this repealed provision of the 1885 Act is kept alive from the 
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moment of its birth as it were. Why then, with this excellent 
mode of repealing and re-enacting present in his mind, did the 
draftsman of the 1890 Act leave unrepealed five sections of the Act 
of 1885? The Housing of the Working Classes Act 1890 is also 
illustrative of another phase of interdependence. A house for the 
working classes is, in the above-mentioned section 75 of the Act, 
described as ' A house or part of a house at a rent not exceeding in 
England the sum named as the limit for the composition of rates 
by section 3 of the Poor Rate Assessment and Collection Rate 
1869, and in Scotland or Ireland four pounds.' And it becomes 
necessary to refer to the last named Act for these particulars, which 
fix certain rents for certain of the cities of England therein named, 
and a rent of ^8 for houses in any other part of England. It is 
hardly an excuse that in this matter the draftsman was repeating 
the exact wording of the Act of 1885. 

Similarly, the Law of Distress Amendment Act of 1888 refers for 
a description of goods thereafter exempt from distress to section 96 
of the County Courts Act 1846, *or any enactment amending or 
substituted for the same ' ; and curiously enough, by the County 
Courts Act 1888, passed within the following six days, section 96 
of the Act of 1846 was repealed and re-enacted. 

In conclusion, it may be remarked that the illustrations of 
imperfect legislation which appear in the foregoing pages are taken 
fi'om sessions of Parliament previous to that of 1893, and they are 
therefore not affected by the peculiar difficulties in the way of 
careful legislation during that year. 

In some instances the mere mention of the defect suggests its 
appropriate remedy, but it should not be impossible for those who 
make politics their business, to devise a scheme under which the 
majority, if not the whole, of the existing defects might be obviated. 

It is not, I think, within my province to put forward such 
a scheme, but one or two suggestions tending towards a possible 
amelioration may not be altogether out of place. 

I. It is still true, as Bagehot remarked, that the House of 
Commons ' tries top much ' ; witness the annual Expiring Laws 
Continuance Act. 

It would be better to try less and do the work thoroughly. 

a. The plan of carrying forward the unfinished bills of one Parlia- 
ment to the same stage in the Parliament of the following year, is 
one which has been found to work well with private bills, has re- 
ceived the approval of the Associated Chambers of Commerce (at 
Cardiff, September ai, 189a), and might well be applied to public 
bills with a sufficient safeguard, e. g. a three-fifths majority at the 
second reading. 
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3. The employment of experts, which has also worked well, as 
instanced in the Conveyancing Acts, might be extended. 

4. Greater encouragement should be given to the conversion into 
statute law of the various attempts by trained lawyers to codify 
particular topics of law, of which attempts the Bills of Exchange 
Act 1882, the Partnership Act 1890, and Judge Chalmers' Sale of 
Goods Bill, now before Parliament, may be cited as successful 
examples. 

5. Adopting the words of Professor A. V. Dicey in his * Law 
of the Constitution,' with the reservation that in this case also 
safeguards would be required : — 

'The substance no less than the form of the law would, it is 
probable, be a great deal improved if the executive government of 
England could, like that of France, by means of decrees, ordinances 
or proclamations having the force of law, work out the detailed 
apimoation of the general principles embodied in the Acts of the 
Legislature ^.' 

6. And, finally, if a much modified return were made to the 
ancient practice when the judges drew up the statutes at the end 
of the session ; if all bills were retained, say, at the Report stage, 
until a committee, composed of the judges and of paid legal experts 
specially appointed, had examined them and had made such sugges- 
tions as might be necessary to obviate anomalies and carry out the 
apparent intention of the Legislature, we might, possibly, be a little 
nearer to the millennium foreshadowed so eloquently by Lord 
Brougham in his great speech upon *The present state of the Law*/ 

Francis E. Bradley. 

* First Edition, page 49 ; which see, for a fuUer exposition of Mr. Dicey's views. 

* House of Commons, Feb. 7, 1828 : Speeches : A. and C. Black, 1838, Vol. II. 
P- 485. 
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THE VAGLIANO CASE IN AUSTRALIA. 

rilHE question under what circumstances the payee of a bill of 
JL exchange is to be deemed ' a fictitious or non-existing person ' 
80 that the bill may be treated as payable to bearer was discussed 
at great length in the case of the Bank cf England v. Vagliano ^. 
That case had special reference to forged documents purporting to 
be bills of exchange properly so called. The question under what 
circumstances the principle laid down in that case is applicable to 
the payee of a cheque or of a promissory note was not then under 
consideration, but it is one of great importance in commercial 
transactions. The question as relating to promissory notes is of 
special importance in Australia, where promissory notes are used 
much more frequently than bills, and in business transactions are 
usually spoken of as bills; and this question has recently been 
engaging the attention of the Supreme Court of New South Wales. 
According to the decision of the House of Lords in Vagliano's 
case, although the person named as payee in a document 
purporting to be a bill, and to whose order the pretended bill is 
made payable on the face of it, is a real person, if he has not, and 
never was intended by the drawer to have, any right upon it, or 
arising out of it, he may be deemed to be 'a fictitious or non- 
existing person' within the meaning of s. 7 (3) of the Bills of 
Exchange Act, 1882, and the document may be treated as a bill 
payable to bearer. Supposing a rogue instead of drawing a false 
bill and forging the drawer's name, and then obtaining a real 
acceptance, as Glyka did in that case, induces by false pretences 
a responsible person to make a promissory note payable to 
a certain firm or order, and then obtains possession of the note : 
does the fact that the firm has not and never was intended by the 
rogue to have any right upon the note or arising out of it, make 
the firm ' a fictitious or non-existing person ' within the meaning 
of the section, and the note payable to bearer ? Is it material to 
inquire whether the firm named is a real existing firm carrying on 
business, or whether it has ceased to carry on business, or whether 
it is altogether an imaginary firm, never having had any existence 
in fact? Or on the other hand, does the fact that the rogue is 

* '91, A. C. 107. [See Law Qxtarterlt Revivw, toI. vii. p. a 16.] 
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here no party to the instrument, and has not procured a forged bill 
to be accepted, but has by false pretences procured a real note to 
be made, render this case distinguishable from that of Vagliano ? 

These questions arose for decision recently in New South Wales 
in the case of the City Bank v. Rowan ^ another^ which was aigued 
and decided last March in the Supreme Court, constituted of Sir 
Frederick Darley, Chief Justice, Mr. Justice Innes and Mr. Justice 
Foster. The action was brought on a dishonoured promissory note 
for j^574, dated December 22, 1891, made by the defendants 
payable to 'J. Shackell & Co. or order' four months after date, 
and purporting to be indorsed by J. Shackell & Co. to Jones & Co. 
and by the latter to the plaintiffs. The promissory note was made 
by the defendants under the following circumstances: — In December 
1 891, a man named William Shackell called on the defendants at 
their warehouse in Sydney, and represented that he had 150 bales 
of wool packs for sale on account of Messrs. James Shackell & Co., 
of Melbourne, and that he was related to Mr. J. Shackell of that 
firm ; and negotiations for the sale of the bales to the defendants 
then took place. In the course of the negotiations William 
Shackell introduced to the defendants a man whom he represented 
to be a Mr. Jones, carrying on business as Jones & Co. who, he 
alleged, was the agent in Sydney for James Shackell & Co. The 
price of the wool packs being agreed upon a sale note was signed : 
'William Shackell for James Shackell & Co.' The following day 
a document purporting to be a store warrant for the bales of wool 
packs was handed over to the defendants, who thereupon handed 
the promissory note, the subject of the action, to Jones, who gave 
a receipt for the promissory note which he signed: 'J. Shackell 
& Co., per Jones & Co.' The defendants shortly afterwards dis- 
covered that they had been the victims of a fraudulent conspiracy 
on the part of the two men, W. Shackell and Jones, who in fact 
had no wool packs to dispose of, and no authority to act for James 
Shackell & Co., or any other firm. W. Shackell was subsequently 
convicted of conspiracy, while Jones absconded. Meanwhile they 
had between them forged on the note one indorsement purporting 
to be that of 'J. Shackell & Co. without recourse,' and another 
indorsement purporting to be that of ' Jones & Co.,' and discounted 
the note with the plaintiff Bank at the current rate of discount, 
the Bank relying on the defendant's signature and discounting 
the note bona fide in the ordinary course of business. The 
defendants on becoming aware of the fraud and that the pro- 
missory note was under discount with the plwitiff Bank gave 
notice to the Bank on February 6, 189a, that they repudiated 
the contract of sale and any liability in respect of the note on the 
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ground that it had been negotiated by means of a forged indorse- 
ment. The promissory note was duly presented for payment at 
maturity, but payment was refused. 

At the time when the defendants made the promissory note 
there was no person or firm in Melbourne or elsewhere carrying 
on business under the name of James Shackell & Co. or J. Shackell 
& Co., but at a time some years previous to the making of the 
note, a certain Mr. James Shackell had carried on business in 
Melbourne under the style of 'James Shackell & Co./ and 
Mr. James Shackell was still alive in Melbourne at the time of 
the making of the note, but had ceased to carry on business. The 
plaintiffs were not aware of these facts. The defendants when 
they made the note were not aware that the firm of James 
Shackell & Co. had ceased to exist, but believed that they were 
in fact dealing with that firm and in that belief inserted the name 
of J. Shackell & Co. as payees in the note. Under these circum- 
stances the Court held that the payee was a fictitious or non- 
existing person, and that the note might be treated as payable to 
bearer, and on this ground ordered the verdict to be entered for the 
plaintiff Bank. 

The Chief Justice in delivering the judgment of the Court, after 
a short statement of the facts, said : — 

' We are of opinion that this case falls precisely within the law 
laid down in the £ani of England v. Vagliano^ which is to the effect 
that wherever the name inserted as that of a payee in a bill or note 
is inserted without any intention that payment shall only be made 
in conformity therewith, the payee becomes a fictitious person 
within the meaning of the BiUs of Exchange Act, 1889, s. 7, 
sub-& 3, and that such bill or note may be treated by a legal 
holder as payable to bearer. Here James Shackell & Co., the 
supposed payees, even if an existing firm, had no interest in the 
note, no right to indorse it, or be paid upon it ; and as they had 
not, then no person as payee had any such right. The payees 
were accordingly fictitious persons, and the plaintiffs are therefore 
holders of this note as if it were payable to bearer, and may, 
as such holders, sue the defendants, as makers, upon a note made 
payable by the defendants to bearer. It is argued that as the 
indorsement of James Shackell & Co. is forged, the plaintiffs 
cannot claim under a forged indorsement. This would be so if 
James Shackell & Co. were real payees, but as they are fictitious 
payees they could not indorse. The forged indorsement may 
accordingly be treated as a nullity, and the defendants are liable 
as though the note was by them made payable to bearer. We 
are, therefore, of opinion that the plaintiffs are entitled to recover 
upon this note ^' 

* New South Wales Weekly Notes, vol. ix. pp. 123-3. 



Jan. 1894.] The Vagliano Case in Australia. 43 

The English Bills of Exchange Act, 1882, has been re-enacted in 
the seven principal Australasian Colonies in the following order of 
date; viz. New Zealand in 1883, Victoria in 1883, where the Act 
has since been repealed and re-enacted as Part I. of the Instruments 
Act, 1890, Western Australia, South AustitJia, Queensland and 
Tasmania in 1884, and New South Wales in 1887 ; and although 
every section of the English Act is not reproduced in identical 
words in etkch of those Colonies, speaking generallj the differences 
are very slight. The importance therefore of the above decision, 
if it is to be regarded as correctly laying down the law as to 
the interpretation of s. 7 (3) when applied to a promissory note, 
is manifest. 

It will be observed that in this case the Court did not base their 
decision on the ground that at the time when the note was made 
there was no existing firm of James Shackell & Co., but on the 
ground that even if there were such a firm they ' had no interest 
in the note, no right to indorse it, or be paid upon it.' The name 
of a payee was inserted, it was said, without any intention that 
payment should be made only to such payee or his order, and 
therefore the case fell precisely within the principle of Yagliano's 
case. When it is said that the name of the payee was inserted 
without any intention that payment should be made only to such 
person or his order, it must mean without any intention on the 
part of the conspirators, W. Shackell & Jones. It is admitted that 
so far as the makers of the note were concerned they had the 
fullest intention that it should be paid only to James Shackell 
& Co.'s order, although had they not been fraudulently misled 
as to matters of fact they would have formed no such intention 
and given no promissory note. In the same way, it may be 
argued, in Vagliano's case the acceptor of the so-called bills fully 
intended that they should be paid only to Petridi & Co.'s order, 
yet as Glyka who in fact drew them never intended Petridi & Co. 
to be the payees, they were deemed to be fictitious or non-existing 
persons, although in fact they were . a real firm in the habit of 
doing business with Vagliano, the acceptor. Where then lies the 
difference between the two cases ? 

Although it is true that the position of maker of a note cor- 
responds for the most part with that of acceptor of a bill, this 
must be taken with the necessary modifications arising from the 
difference in the nature of the two instruments: see s. 89 of the 
Act. The acceptor of a bill is estopped from denying as against 
a holder in due course the existence of the drawer, the genuineness 
of his signature and his capacity and authority to draw the bill : 
8. 54 (a) (a). No such estoppel can affect the maker of a note 
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to ^hom there is no prior party to stand in a position corresponding 
to that of drawer. Indeed in some respects the maker's position 
strongly resembles that of drawer of a bill. The maker of a note, 
like the drawer of a bill, is the creator of the instrument. It 
is he who names the payee. He is estopped from denying as 
against a holder in due course the existence of the payee and 
his then capacity to indorse, but not the genuineness or validity 
of his indorsement: cf. sections 54 (a) (<?), and 55 (i) (4). 

The original theory of a bill is that the drawer has effects in 
the hands of the acceptor against which he draws. 'A drawee 
who accepts a bill/ said Lord Herschell in the Bank of England v. 
Faffliano^, 'does so either because he has in his hands moneys 
of the drawer, or expects to have them before the bill falls due, 
or because he is willing to give the credit of his name to the 
drawer and to make him an advance by pajrment of his draft. 
It is immaterial to the acceptor to whom the drawer directs him to 
make payment: that is a matter for the choice of the drawer alone. 
The acceptor is only concerned to see that he makes the payment 
as directed so as to be able to charge the drawer.' The maker of 
a note, on the other hand, himself promises to pay a sum of money 
on demand or at a future time. Who is to be named in the note 
as payee is a matter for his choice alone. If he promises to pay to 
a certain existing person only, no one else can as a general rule 
claim payment. If he promises to pay to a certain existing 
person's order, he can as a general rule refuse to pay except on 
that person's indorsement. If he has been induced to make the 
promise by means of false representations, can he not still refuse 
to pay except on that person's indorsement? Does the circum- 
stance that some rogue, who by false representations got the note 
made, never intended that the payee named therein should receive 
the money, deprive the promisor of this right to refuse payment 
if the note is not indorsed by the payee named by him ; and can 
he be on that account compelled to pay to any holder who has 
taken the note bona fide for value but on a forged indorsement? 
Does Yagliano's case establish such a proposition ? 

If this be the effect of section 7 (3) of the Bills of Exchange Act 
on notes made payable to order, surely a very wide door has been 
opened to fraud. If it be the law as to promissory notes, it must 
apply with certainly equal force to cheques. The most careful man 
of business may at some time be made a victim to a skilfully 
devised fraud. Is the circumstance of his making a promissory 
note or cheque payable to the order of a payee to afford him no 
protection in case of forgery? Is the circumstance that the man 

> '91, A. c. 147-8. 
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^ho induced him to make the note or cheque had no intention of 
its reaching the payee named sufficient to constitute the payee 
a fictitious or non-existing person so that the note or cheque may 
be treated as payable to bearer? Is it not the intention of the 
maker of the note or of the drawer of the cheque as to who is to 
be the payee that must be regarded, and not the intention of the 
man who may by a false pretence have procured the note or 
cheque to be given, but who is himself no party to the instrument 1 
If the maker of the note intends it to be paid only to the order of 
the payee whom he names, can it be said, in the language of Lord 
HerscheU, that 'the name inserted as that of the payee is so 
inserted by way of pretence merely, without any intention that 
payment shall only be made in conformity therewith ^ ? * 

If, however, the New South Wales decision in the City Bank v. 
Rowan cannot be supported on the ground stated, the more difficult 
question remains: Can it, having regard to the facts of the case, 
be supported on any other ground ? Although the defendants at 
the time of making the note fully intended it to be paid only to 
the order of James Shackell & Co., that firm had, unknown to 
them, ceased to exist. Was then the firm of J. Shackell & Co. 
* a fictitious or non-existing person ' within the meaning of s. 7 (3) 
of the Act ? That the firm at that time had actually ceased to exist 
is admitted. But does the mere fact that a person or firm named as 
payee has ceased to exist render such payee ' a fictitious or non- 
existing person ' within the meaning of that section ? 

Suppose that Brown owes Smith ji 100, and Brown intending to 
pay Smith draws a cheque at 1 1 a.m. for the amount payable to 
Smith or order, and posts it to his place of business. That 
morning at 10 a.m. Smith dies, but Brown does not hear of his 
death till some days later. Smith's letters are opened by a dis- 
honest clerk, who forges Smith's signature to the cheque and takes 
it to Jones, who in good faith cashes it. If Smith had died at 
11.30 a.m. it is clear that Jones could not sue on the cheque, the 
forged signature being wholly inoperative : see section 24 of the 
Act. But as Smith died at 10 o'clock, can Jones sue on the cheque 
on the ground that at 11 o'clock, when it was drawn, Smith had 
become a fictitious or non-existing person, and therefore that the 
cheque was payable to bearer? Can the question whether a bill 
or note is payable to order or to bearer depend upon ascertaining 
the precise hour at which the payee may have died? Is such 
a distinction in accordance with principle 1 Even if the case be 
literally covered by the language of s. 7 (3), is it within the true 
meaning of that enactment ? In Yagliano's case Lord Halsbury 

> '91, A. c. 153. 
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came to ' the conclusion that, however expressed, the real meaning 
of the subsection is to imply the unreality of any person who is 
named upon the face of the instrument as the payee of the bill ^/ 
To use again the language of Lord Herschell, in whose conclusion 
four noble and learned lords concurred: 'Whenever the name 
inserted as that of the payee is so inserted by way of pretence 
merely, without any intention that payment shall only be made in 
conformity therewith, the payee is a fictitious person within the 
meaning of the statute, whether the name be that of an existing 
person, or of one who has no existence, and the bill may, in each 
case, be treated by a lawful holder as payable to bearer'.* As 
already observed, the intention here referred to is clearly the 
intention of the drawer who originates the instrument and names 
the payee. Now, in the case supposed, the intention of Brown 
when he drew the cheque was to pay Smith. The circumstance 
that Smith had died shortly before was ex hypothec unknown to 
Brown when he drew the cheque. It cannot, therefore, possibly 
be said that Brown inserted Smith's name as that of the payee by 
way of pretence merely, without any intention that payment 
should be made only to Smith or his order. On the contrary his 
intention was that payment should be made only on Smith's 
indorsement, and if Smith had lived for another hour it seems 
clear that no one could have enforced payment of the cheque 
without that indorsement but Smith's personal representatives ^ 

To return now to the facts in the City Bank v. Rowan^ it appears 
that the defendants knew, at any rate by reputation, James 
Shackell & Co., the name under which Mr. James Shackell had 
carried on business in Melbourne, but they did not know that he 
had ceased to carry on business. They were induced by false 
pretences to make a sham purchase of goods, and believing that 
the goods were in existence and were ready to be delivered to 
them, they made their promissory note for the purchase money 
payable to 'J. Shackell & Co. or order.' Here again, as in the 
above hypothetical case of the cheque, it cannot be said that the 
defendants inserted J. Shackell & Co.'s name as that of the payees 
by way of pretence merely, without any intention that payment 
should be made only to t^at firm's order. Their intention, it is 
dear, was that payment should be made only on that firm's 
indorsement. Does not this distinguish the case in principle from 
that of the Bank of England v. Fagliano ? 

If the circumstance that the person named as payee in a pro- 
missory note or cheque was at the time of making it dead, or that 

* *9i, A. C. laa. * lb., 153. 

^ Cf. Murray v. East India Co, (iSai), 5 B. & Aid. 204. 
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the firm named as payee had at that time ceased to carry on 
basiness — such circumstance being unknown to the maker of the 
note or cheque — ^is alone sufficient to render the payee a fictitious 
or non-existing person within the meaning of the statute, so that 
the note or cheque may be treated as payable to bearer^ large 
facilities for passing off such documents on forged indorsements 
seem to be afforded by this enactment, even in the case of inland 
notes or cheques, and the facilities will be far greater in the case 
of instruments made abroad, when, owing to distance, information 
of a person's death, or of dissolution of partnership, may frequently 
be delayed for a considerable time. This consideration, it is true, 
has little or nothing to do with the construction of the enactment 
in question, and if it be clear that the matter is governed by the 
'decision in Vagliano's case, further discussion of it would be 
useless. If, however, the difference in the nature of the instruments, 
and in the position of maker of a note and drawer of a cheque on 
the one hand and of acceptor of a bill on the other, is such as to 
constitute the distinction suggested, it may be of some service to 
draw attention to the danger that appears to exist of that distinction 
being overlooked. 

Arthur R. Butterworth. 

Sjdnej, New South Wales. 
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• INSUEANCE OF LIMITED INTERESTS. 

MOBTQAGOB AND MOBTGAGEE. 

IN the law of insurance against fire the questions of greater 
theoretical interest relate to insurances of what are known 
as 'limited interests/ Familiar examples of such interests exist 
where the right of property in the owner is qualified by a mortgage, 
lease, or subsidiary right arising out of the contract of sale, carriage, 
or bailment. In the present article it is proposed to deal with the 
case of insurance by the mortgagor and mortgagee as a typical case, 
and as exemplifying the principles which apply to all insurances 
of limited interests. The fundamental principles are that a fire 
poHcy is a contract of indemnity, and that, in its usual form, it is 
a personal contract. The former is founded on considerations of 
public policy, and is a rule of law which cannot be set aside by 
consent of parties. It must not be confounded with the statutory 
rule against wager insurance, which requires that the insured 
should have an interest at the time of efifecting the policy, but lays 
down no rule as to the amount recoverable in the event of a loss. 
The principle that the contract is personal is merely a rule of con- 
struction, and there is nothing illegal in a policy so framed as to 
attach to the property and pass to an assignee on a transfer. 

The cases on fire insurance in America are much more numerous 
than in this country, and the theory of the law has consequently 
been more elaborately developed. It has therefore been tiiought 
necessary to refer to American authorities. The references are 
almost exclusively to cases decided in the Supreme Court of the 
United States, and to the decisions in the series of cases selected 
from the ' State Courts Reports ' and republished ii^ the ' American 
Decisions,' ' American Reports ' and ' American State Reports ^.' 

1. Effect of mortgage on owner's insurable interest. — Amount recoverable 
under policy, — The owner's insurable interest is not impaired by the 
existence of a mortgage or other lien upon his property. It would 
be otherwise if the debt were discharged by the loss of the security, 

^ The abbreviated references usually adopted are U. S. for Otto's Supreme Court 
Reports ; Am. D., Am. R., and Am. St. B., for the American Decidons, American 
Reports, and American State Reports respectively. The fourUi series of Court of 
Seauon Reports (Scotland) is referred to by the initial of the Reporter, R In deaUng 
with Scotch cases the Scotch legal phraseology has not been altered. 
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as in the case of a loan upon a bottomry or respondentia bond^. 
In these loans the risk of a total loss is upon the lender, and not 
on the owner, who can, therefore, recover under his policy of 
insurance the excess only of the value of the security over the 
amount of the advance ^ Where the question is one of insurable 
interest it is not the legal but the equitable title that is regarded, 
and therefore the owner's rights are the same even where the 
security is constituted by a deed ex facie absolute'. But it is 
a defence to an owner's claim upon a policy of insurance that his 
interest in the subject insured has been divested by actual fore- 
closure of the mortgage or by a sale at the creditor's instance. And 
if he assign to creditors who release, his right to recover upon a policy 
in his own name is limited to the surplus, if any, which would have 
been due to him after the claims of his creditors had been satisfied *, 
So also if he sell his equity of redemption subject to the mortgage, 
his interest is limited to the amount of the unpaid mortgage debt 
for which he still remains liable if the security is destroyed ^. 

3. Mortgagee hoi no lien upon proceeds of mortgagor's policy except iy 
contract or under statute. — Where the insurance is effected in the 
owner's name, a mortgagee or other- creditor holding a lien over 
the subject insured has in general no corresponding lien upon the 
money due upon the owner's policy in the event of a loss ®. Nor 
does it give the mortgagee such a lien that the mortgagor is under 
covenant to insure or is bound to repair^. But if the mortgage 
deed provides that the proceeds of the mortgagor's policy shall be 
applied to the restoration of the damage or in liquidation of the 
mortgage debt, the mortgagee is entitled to insist that the proceeds 
shall be so applied, and his claim would be valid against the general 
creditors of the mortgagor ^. And by. the Conveyancing Act of 1 88 1 
mortgagees, where the mortgage is constituted by deed, and is 
subsequent to the date of the Act, are virtually in the same position 
as if the mortgage deed contained one or other of these provisions '. 

Under the 83rd section of the Metropolitan Building Act insurers 

> Altifm ▼. CampbeO^ 4 Brown's Pari. Cas. 476 ; Jimtri v. Cmttr, i T. R. 745 ; i R. R. 
388 ; Arnold Inn. p. 85. 

* Arnold Ins. p. 88. 

' Aldan ▼. CampbeUy supra. 

* LaaamBY. Com. Ins. Co., i Am. L. Cas. 797, 801 ; 5 Pickering, 76 ; 19 Id. 8x ; Seagrave 
Y. Union M. I. Co., L. R. 1 C. P. 305, 319. 

* Philip's Ins. sec. 287, citing Gordon v. Mass. Fire A Mar. Ins. Co. ; 2 Pick. 249. 

* Lees Y. WhiMey, L. R. a £q. 143 ; Rayner v. Preston, 14 Ch. D. 297, 18 Ch. D. I. 

* Lees V. WhUeUy, Aupra ; Leeds v. Cheetham, t Sim. 146 ; contra, Nordyke d Marmon Co. 
T. Orey, 2 Am. St. R. 319, 223 ; Wheeler y. Ins. Co., loi U. S. 4-9, 443, and authorities 
collected a Am. L. Cas. p. 834, 5th £d. 

■ Garden y. Ingram, 23 L. J. Ch. 478, discussed in Lees y. Whileley, and Rayner y. 
PresU>n, wupni. 

* 44 & 45 Vict c 41, sec. 33 ; Fisher's Law of Mortgage, sec. 1458. The Act does 
not apply to Scotland. 
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are authorized and required upon the request of any person * in- 
terested in or entitled to ' the buildings injured by fire, to cause 
the sum insured to be expended in reinstatement^. The owner 
of premises inured by his tenant has been held to be a person 
interested in, or entitled to the property, in the sense of this 
provision, but doubts have recently been thrown upon its applica- 
bility to mortgagees or purchasers from the insured *. It is clear 
that the Act contemplated insurances by policies so framed as to 
run with the lands, and not by policies, which, like ordinary fire 
policies, are personal contracts of indemnity. Where the policy is 
in the form of a personal contract the correct view seems to be 
that only those are entitled to the benefit of the Act who are parties 
to the contract of insurance as well as interested in the subject 
insured'. In any event the Act cannot operate to extend the 
insurer's liability beyond the interest of the persons with whom 
his contract is made. For instance, it cannot entitle a purchaser 
to the benefit of a vendor's policy where the title and interest of 
the vendor is wholly divested. A similar limitation applies to the 
provisions of the Conveyancing Act 1881. A claim under the 
Building Act must be made while the sum due upon the policy is 
still in the insurer's hands ^. 

3. Eff'ecl of indorsation of mortgagor's policy to mortgagee. — Joinf^ 
policies. — In the United States the mortgagor's policy frequently 
contains an indorsation directing payment in case of loss to be 
made to the mortgagee. This direction does not operate an assign- 
ment of the policy, or make the mortgagee a party to the principal 
contract. The indorsation constitutes properly a collateral contract, 
by his assent to which the insurer binds himself to pay in the 
manner directed, and in an action by the insured he may plead 
such payment as performance ^. 

The result is the same whether the policy is procured and the 
premiums paid by the mortgagor or by the mortgagee, and the 
indorsation has no effect upon the contract as an insurance. Thus 
the insurer will be entitled to plead a breach of a condition by the 
mortgagor, as a defence to an action upon the policy or to claim 
contribution from other insurers of the mortgagor®. Conversely 
he will not be entitled to claim contribution in respect of 

* 14 Geo. III. c. 78, sec. 83. This section applies generally to England. Ex parte 
(Sorely, 4 De G. J. & S. 477, doubted in Westminster Fire Office v. Otasgow dtc Soe., 13 App. 
Cas. 699, 713. The Act does not apply to Ireland or Scotland. 

" Ex parte Gorely, supra ; Rayner v. Prestjon, 14 Ch. D. 297 ; 18 Ch. D. i ; Westminaier 
Fire Office v. Glasgow &c Soc, supra. 
' Per Lord Selbome in Wes^bmxMlteir Fire Office v. Glasgow cfcc. Soc,, supra. 

* Simpson v. Scottish Uniony i H. & M., 618. 

' Martin y. Franldin Fire Ins, Co.. ao Am. R. 373 ; Coaies y. Penn Fire Ins. Co., 42 Am. R. 

327. 

* Cases cited in previous note. 
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other insui^ance by the moi-tgagee *. A policy in this form is, 
therefore, to be distinguished from one which insures the mortgagor 
and mortgagee jointly, as where the parties are so described in the 
policy. In both cases the mortgagee is primarily entitled to the 
insurance money to the extent of the mortgage debt, but in the 
former case he is in general entitled, as the party in whose favour 
the appointment is made, to sue alone, while in the latter the action 
upon the policy must be brought by both the contracting parties ^. 

When the indorsation is not to the whole sum insured, but is 
limited to the extent of the mortgagee's interest, there is some con- 
flict of decision as to the right to sue upon the policy, but it has 
been held that the mortgagor may sue alone where his action is 
brought with the written consent of the mortgagee \ 

If a similar direction is made in a life policy the rule is different ; 
the person to whom payment is directed to be jmade has, in that 
case, the sole and exclusive right to the policy. The distinction 
arises from the different nature of the contracts of life aiid fire insur- 
ance. The former is simply an agreement to pay a stipulated sum 
on a given event, and does not require that the assignee to the 
benefit of that obligation should have any interest in the life 
insured. If such a direction in a fire policy were held to have the 
effect of an assignation, the result would be to limit the insurer s 
obligation to the interest provable in the assignee. 

4. A lien^ when valid, givts an insurable interest, — Interest need not be 
specified in policy. — A mortgagee or other creditor who holds a lien 
has an insurable interest in the security ^. A lien which is invalid 
in itself, as where it is constituted by an agent without authority, 
or where the pledge remains in the hands of the pledger, will not 
give an insurable interest ^ ; but it is immaterial that the lien may 
be defeated at the instance of the grantor or of third parties, or that 
the title of the mortgagee is merely equitable ^. A general creditor 
has, a fortiori^ no insurable interest in his debtor's goods, and the 
fact that the loss of a ship or cargo will render the owner insolvent 
has been held not to entitle a creditor to insure ^. A creditor may 

^ QiOett V. L. L. A CRobe Ins. Cb., 9 Am. St R. 784. 

' Boffet-t ▼. QratOirookey la Simon, 557 ; Modey v. Mawtfactures Ins. Co., 50 Am. D. 591 ; 
Hammd v. Queen Ins. Co., 41 Am. R. i. 

* Fire Insurance Co. v. Felrath, 54 Am. R. 58 ; OiOeU v. L. L. & Globe Ins. Co., 9 Am. St. R. 
784, citing Westchester Fire Ins. Co. y. Foster, 90 III. I3i. 

* Qodin Y. London Assurance Co., 1 Burr. 490 ; London A North Western Haitway Co. v. 
Olyn, I £. & £. 65 a ; Westminster Fire Office v. Glasgow Ac. Soc., 13 App. Cas. 699 ; BeU 
y. Western M. A F. Ins. Co., 39 Am. D. 54a. 

^ Stainback ▼. Fenning, 1 1 C. B. 51 ; Little v. Phoenix Ins. Co., 35 Am. R. 96. 

* HiU v. Secretan, i B. & P. 315, 4 R. R. 806 ; Columbian Ins. Co. y. Lawrence, a Peters, 
as (S. Ct. U. S.) ; Wmiams y. Eoger WiUiams Ins. Co., 9 Am. R. 41 ; Alston y. Campbell, 
4 Brown's Pari. Cas. 476. 

^ Ma^fldd Y. Maiffand, 4 B. & Aid. 58a ; Qrevemeyer y. Southern Ins. Co., i Am. R. 430 ; 
but see Bohrback y. Qermania Fire Ins. Co., 6a N. Y. 47 ; ao Am. R. 451. 

E 2 
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insure his security by a policy in ordinaxy form upon the property, 
and is not bound to specify in the policy, or disclose to his insurer, 
the limited nature of his interest ^. 

5. Morf-gageen ini^ent measured by debt. — Policy not tutignable, — 
Exception. — The mortgagee's policy becomes inoperative if the debt 
is paid, because he sustains no loss by the destruction of the security ; 
but it will cover all advances made upon the security even after 
the date of the policy ^. Nor is the mortgagee entitled, after his 
individual interest has lapsed, to assign the policy to the mortgagor, 
or to keep it alive for his benefit, unless the form of the policy is 
such as to admit of assignment, or to make the mortgagor a party 
to the contract ^. This is the effect given by merqantile usage to 
the clause in a marine policy which extends the insurance ' to all to 
whom the property does or may appertain in part or in all,' or ' for 
whom it may concern,' but, except in the case of a bailee's floating 
policy, there is no such clause in ordinary fire policies, and the 
scope of the insurance is therefore limited to the persons named ^ 

It is an exception to this rule that if the mortgagee hold the legal 
title to the security (and before the Registry Acts the mortgagee of 
a ship was in this position), he may insure in his own name for his 
own benefit, and also as trustee for a mortgagor or other person 
interested ; but he must intend to cover such interest at the time 
of effecting the policy. And the same limitation applies to the 
case of an agent procuring an insurance in general terms ^ for whom 
it may concern.' Only those persons are included in the general 
words and made parties to the original contract whom it was the 
agent's intention to insure when he obtained the policy. Thus in 
Irvine v. Richardson^ where the insurance was effected by the 
mortgagee of a ship, under a marine policy in the usual form, the 
Court left it to the jury to say whether the insurance was intended 
to cover the defendant's own interest as mortgagee or that also of 
the mortgagor*. 

6. Subrogation of morfgage^n insurer, — Where the mortgagee, in the 
absence of any agreement as to insurance with the mortgagor, 

* CroMHey v. OoAen, 3 B. & Ad. 478 ; Camruthns v. Sheddon, 6 Taunt. 14 ; Duer on Ins. 
ii. 80 ; King v. State Mut, Fire Ins. Co,y 54 Am. D. 683 ; Hubbard v. Hartford Fire Im. Cb., 
II Am. R. 135. Contraj Smith v. Coiumbia Ins, Co., 55 Am. D. 546. 

' Oamtthers ▼. SheddoUy supra ; Duer on Ins. ii. p. 43 et seq. 

' Lynch ▼. DalaeU^ 4 Bro. Pari. Cas. 431 ; Sadlers Co. v Badcock, 2 Atk. 554 ; Rayner v. 
Preston, 18 Ch. D. i ; Castellain v. Preston^ 11 Q. B. D. 380, per Bowen L.J., p. 398 ; Ebs- 
worth V. Alliance Mar, Ins. Co , Is, R., 8 C. P. 596, per Brett J., pp. 637, 638 ; McDonald 
Y. Black, 55 Am. D. 448 ; New York Ins. Co. v. Flack, 56 Am. D. 74a. Contra, Norwich Fire 
Ins, Co. y. Broomer, 4 Am. R. 618. 

* Powles T. Innes, 1 1 M. & W. 10 ; Hooper y. Rcbinson, 98 U. S. 538, 538 ; Home Ins. Co, 
V. Baltimore Warehoiise Cb., 93 U. S. 527, 54a; California Ins. Co. y. Union Oompress. Co., 
133 U. S. 387, 410 ; Newson v. Douffias, 16 Am. D. 317, 330. 

* Irvine ▼. Richardson, a B. & Ad. 193, 196 ; Watson y. Stcann, 11 C. B., N. S. 756 ; 
Philips, sec. 383, and cases in two previoas notes. 
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infiures the security in his own name, the payment of a loss by the 
insurer is not a defen^ to an action for the debt against the 
mortgagor. He is not a party to the contract of insurance, and has 
no claim to the sum due under it, while on the other hand the 
mortgagee is not entitled to charge the premiums for the insurance 
upon the security ^ At the same time the mortgagee is not entitled 
to obtain payment of his debt twice over, and his insurer has upon 
payment of Uie loss, and as an incident to the principle of indemnity, 
a right of subrogation to all the means competent to the mortgagee 
by which the loss may be made good. He is therefore entitled to 
the benefit of the mortgagee's lien over the salvage of the security, 
and any collateral securities he may hold for the debt, as well as 
his personal claim for the debt against the mortgagor. If the 
mortgagee has enforced any of these remedies in his own name, he 
holds the proceeds as trustee for the insurer ; if they exist as rights 
of action, the insurer may sue upon them in the name of the 
insured, and retain the proceeds to the extent of the sum he has 
paid ^. If the sum due and recovered upon the policy is less than 
the mortgage debt, the mortgagee is entitled to enforce for his own 
benefit his other remedies without interference from the insurer, 
to the effect of recovering a full indemnity. Beyond this he holds 
the proceeds for the insurer, and he cannot, after a loss, release his 
unenforced claims gratuitously, or otherwise defeat the insurer's 
right to an assignment ^. 

7. Right of subrogation of no value if debtor insolvent, — Mat/ be excluded 
bf contract, — Effect of Conveyancing Act 1881. — The insurer's right of 
subrogation will be of no value, or only of partial value, if the 
mortgagor is insolvent and the security destroyed. The remedy is 
also subject to the limitation that the insurer, as a mere assignee, 
may be met by any defence which would have been valid against 
the insured. Thus if the mortgagee have^ before the loss, contracted 
with the mortgagor that the sum recovered under his policy shall 
be reckoned as part payment of the mortgage debt, or that it shall 
be applied for the mutual benefit in restoration of the damage, the 
insurer has no right of recourse against the mortgagor^. On the 
same principle an insurer who has paid to the owner of a vessel a loss 
caused by collision has no right of recourse if the insured is also 

^ Dobwn T. Land, 8 Hare, 2 16 ; Bellamy ▼. Brickenden, a J. & H. 137 ; Brook v. Stone, 
34 L. J. Ch. 351 ; Bayner ▼. Prestorif 14 Ch. D. 297 ; 18 Ch. D. i. 

' Castaiain ▼. PresUm, 11 Q. B. D. 380 ; DarreU v. TibtrittSf 5 Q. B. D. 560 ; contra, King 
▼. State Mut. Fire Ins. Co., 54 Am. D. 683. 

• Commercial Union v. Lister, 43 L. J. Ch. 601 ; 9 Ch. App. 483. 

* Nicfule y. Scot, Union A Nat. Ina, Co., reported 14 R Appendix, p. 1094 ; Phoenix 
Ine, Ob. V. Erie Ac. Co,, 1 17 U. S. 312, 321 ; Kemochan v. New York Bowery Ins. Co,, 17 N. Y. 
428 ; NOeon v. Brook Mui, Fire Ins, Co., 3 Am. St. R. 308 ; Qinton ▼. Hope Ins. Co,, 45 
N. Y. 454. 
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owner of the vessel in fault ^. In such a case the insured could not 
sue himself, and therefore there is no righ^ of action to which the 
insurer could claim an assignment. 

The effect will be the same even in the absence of any provision 
as to insurance where the mortgage falls within the provisions of 
the Conveyancing Act of 1881 *. 

It has been held that where the mortgagor is thus entitled to the 
benefit of the mortgagee's insurance, and procures in addition other 
insurance upon his interest as owner, the two insurances constitute, 
as regards the owner, double insurance, and the insurers will con- 
tribute rateably to make good the loss \ 

8. No duty to disclose agreement affecting right of subrogation, — Special 
stipulation for subrogation. — In general a mortgagee or other creditor 
who insures independently of the owner is not bound to disclose 
the existence of agreements with the owner which affect the 
insurer*s right of recourse, although they may materially increase 
his ultimate liability. Where, however, such agreements are made 
the subject of special inquiry, or where the insured is otherwise 
made aware that the premium is calculated upon the hypothesis 
that the insurer will be entitled to an assignment on payment, 
a duty of disclosure will arise ^. 

In some policies a special stipulation for subrogation is inserted, 
and, where that is the case, the insurer is not bound to make good 
the loss if the insured has contracted away his right to make good 
the stipulation ^. 

9. Insurer of creditor's interest has not same rights as surety for debt. — 
Although a creditor's insurance operates indirectly as a guarantee 
of the debt, his insurer is not in the position of a surety, and 
does not acquire all the rights of a surety. A surety's guarantee 
would be cancelled by a release of the debtor by the creditor, or by 
a surrender of collateral securities at any time; but unless the 
release is granted or the surrender made after a loss, they do not 
afford a valid defence to an insurer. The insurer s rights of recourse 
against the debtor and against the security only emerge upon the 
happening of a loss, and arise not from an implied term of a con- 
tract, as in the case of a surety, but as an incident of the principle 
of indemnity. The loss for which the insurer is ultimately liable 
is increased by the insolvency of the debtor, and by the existence 

* Simpson t. Tfumpswiy 5 App. Gas. 279. 

' 44 & 45 Vict. 0. 41, sec. 33, subsecs. 3 and 4. 

* xtichols, supra ; contrast Scottish Amicable ▼. North Ass, Cb., 1 1 R. 387 ; and see also 
Jackson t. Mass, Mut. Fire Ins. CSo., 34 Am. D. 69 ; Carpenter t. Prov, Wash. Ins. Co., 
]6 Pet (S. Ct. U. S.) 495 ; 2 Am. L. Gas. 865. 

* Tate V. Hyslop, 15 Q. B. D. 368 ; Phoenix Co. v. Etie O)., 117 U. S. 312, 326 ; Jackson 
Co, y. Boyeston Co., 52 Am. R. 728 ; contra, Smith v. Columbia Ins. Co., 55 Am. D. 546. 

* Foster v. Van Reid, 26 Am. R. 544 ; Kemochan v. N, Y. Bowery Ins. Co., 17 N. Y. 428. 
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of prior incumbrances upon the security ; but, as we have seen, the 
insurer is not entitled to rely upon these remedies being kept open 
for him, and they are not circumstances which as a rule are taken 
into account in estimating the risk or fixing the premium ^. 

10. Separaf& insurance hy mortgagor and mortgagee, — iVit? contribution 
between insurers. — Adjustment of loss, and rights of insurers inter se. — 
If the mortgagor and mortgagee have insured the security for their 
separate interests the insurances do not constitute double insurance, 
nor. is the loss settled on the principle of contribution. The whole 
loss is borne by the mortgagor s insurer. The reason of this rule is 
that the interests insured are not the same, and that the insurers, as 
regards their mutual rights, stand in the place of the insured. The 
mortgagee has a remedy in the event of a loss upon the personal 
obligation of the mortgagor, and to this remedy his insurer is 
entitled upon payment of the sum due under the mortgage. At 
the same time the mortgagor, who is called upon to pay up the 
debt on the destruction of the security, is entitled to throw this 
liability upon his insurer as part of the loss. To the extent of the 
charges upon the property the mortgagor's insurance is therefore 
practically a reinsurance of his personal liability for the debt '. 

It is not, however, a defence to a claim upon the mortgagee's 
policy that the remedy which falls to be assigned to his insurers 
is of no value owing to the insolvency of the mortgagor, even 
where the whole amount of the fire damage has already been made 
good to the estate by the mortgagor's insurer. We have seen that 
the mortgagee has no lien upon this, sum, and can only claim for 
his debt pari passu with the other creditors of the insured. It has 
been objected that to allow the mortgagee to recover in such 
a case from his own insurer would violate the principle of indem- 
nity, inasmuch as more would be recovered upon the two policies 
than the damage done by fire. This anomaly is explained by the 
fact that the risk covered by the two policies is not the same. 
The contingency against which the mortgagor's policy provides is 
a loss by fire, while the mortgagee's policy provides against the 
concurrence of two events, a loss by fire and the insolvency of the 
mortgagor. A primary liability arises on the first contingency, 
but ultimate liability depends on the concurrence of both ^. 

11. Measure of mortgagee's loss. — How affected hy{i) Seinstatement of 
security^ (a) Solvency of debtor^ (3) Sufficiency of remaining security. — 
If the premises injured by fire have been reinstated by the owner 

^ Inmran/OB Co. v. Stmacnn, 103 U. S. 25 at p. 38. 

• A^ B. Ins. Co. ▼. L. L. A Olobe Ina. Co., 5 Ch. D. 569, 583 ; Darrea ▼. TibbiUSy 
5 Q. B. D. 560. 

* Westminster Fire Office v. Glasgow Ac Soc., 14 R. 947, 965 ; 15 R. (U. of L.) 89 ; 
13 App. Cas. 699. 
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or by prior mortgagees, such reinstatement will, in general, be 
a defence to a claim by the mortgagee ; but the ground of the 
defence is that the insured has suffered no loss, and it is not valid 
if it be shown that, notwithstanding the reinstatement, the value of 
the security is substantially impaired by the fire ^. * 

It is not a defence to the insurer that the debtor is solvent and 
that the insured may make good his personal claim against him. 
The insured is not bound to exhaust his remedies against third 
parties before claiming indemnity from his insurer ^. 

It has not been decided in this country whether it is a valid 
defence that the security, although diminished in value by the fire, 
is still sufficient to cover the mortgage debt, and the American 
authorities upon the question are not unanimous. In the leading 
case the defence was rejected, and it was held that a mortgagee 
who has insured his separate interest is entitled, upon assigning 
his mortgage to his insurer, to claim the full amount insured 
wherever the security has been materially damaged by fire. The 
ground of judgment was that an insured is not bound to resort 
elsewhere than to his policy for indemnity, and that this principle, 
recognized as regards the moi*tgagee's personal claim against the 
debtor, is equally applicable to his remedy upon the mortgaged 
property ^. 

The competing theory is that a mortgagee insures not the ulti- 
mate safety of the whole property, but its capacity to pay the 
mortgage debt, and that he can only claim under his policy the 
balance of his debt which his security remaining after the fire is 
insufficient to cover. As a consequence of this view it was held 
that, where insurance is effected by a mortgagee upon his special 
interest, the existence of prior incumbrances is material to the risk 
and must be disclosed ^. 

The two theories may be illustrated by the following case. 
Suppose that property of the value of ^i,ooo is mortgaged to A for 
i^5oo and to B for .3^500, and that A and B insure in respect of their 
mortgage interests to the full amount of their debts. Suppose that 
the security is injured by fire to the extent of 4^500. If A's 
mortgage be prior to J9's, ^'s insurer upon the theory last explained 
would not be liable to him, because the value of the security is still 
sufficient, if realized, to pay his debt. Fb insurer upon the same 

* WetitminsteT Fire Office v. Qlaagow JFV-oc. Itw. Soc., 13 App. Cas. 699, per Lord Selbome, 
pp. 71 a, 7 1 3 ; Mathewson ▼. Western, 10 Fr. Can. Rep. 8, cited Porter, Laws of Ina. , p. 234. 

* CcUingridge t. Royal Exch, Ass,, 3 Q. B. B. 173 ; Hancox v. Fishing IrA. Co., 3 Sumner 
13a (American). 

» Excelsior Fire Ins. Co. v. Royal Ins, Co. of Liverpool, 14 Am. R. 271, where all the 
authorities are reviewed, pp. 379, 383. 

* Smith V. Columbia Ins. Co,, 55 Am. D. 546 ; Carpenter v. Prov. Ins, Co,, 16 Peters, 495 ; 
2 Am. L. Cas. 865. 



Jan. 1894.] Insurance of Limited Interests. 57 

theory would be liable to him for ^£^500 because his debt is wholly 
uncovered. On the first theory A and JB would each be entitled to 
claim the whole sums insured, because A*s security is less valuable 
by its margin of .^^500 than it was before the fire, while J9's debt 
is, as before, entirely uncovered, A'b insurer having been subrogated 
to A*B preferable rights upon the security. Upon either theory the 
actual loss of ^^500 is ultimately made good by the insurer of the 
postponed creditor. 

12. iMurafice by prior and sub^equetU incumbrancers. — WAen valid. — 
No contribution among insurers.^^Where several creditors hold liens 
over the same goods each may insure independently of the owner 
or of other creditors, and as the interests protected are distinct, the 
principle of contribution is not applicable to the settlement of the 
losses. The loss to each independent interest must be made good 
by the insurers of that interest^. If, however, the property is 
burdened to its full value, a subsequent lien, where it can be 
validly acquired, does not entitle the holder to recover upon 
a policy of insurance ^. The loss to the holder of the security in 
such circumstances is the chance that, by the discharge of prior 
incumbrances, his security may become available, but this is 
a mere expectation, of which the realization is uncertain apart 
from the perils insured against, and has no insurable valued 

Upon the same principle it has been held that subsequent incum- 
brancers cannot recover the rent of the property mortgaged, where 
it is included in the bonds of prior incumbrancers, and insured and 
recovered by them*. 

13. Clause of contribution does not apply to insurance by other incum^ 
brancers — even if owner made party to policies.— In iho Scottish Amicable 
V. Northern Assurance Company'^ the suit was brought upon a policy of 
insurance issued to the holders of prior bonds over heritable subjects 
in Scotland and to the owners of the subjects. The policy ran in the 
name of the bondholders and of the owners 'jointly and severally 
and in reversion,' and contained the usual contribution clause 
providing that if at the time of any loss occurring to the property 
thereby insured there should be any other subsisting insurance 
' whether effected by the insured or any other person covering the 
same property,' the insurer should only be liable to contiibute his 
rateable proportion of the loss. It appeared that at the time of 

^ Ondin Y. Lofndwi Anwranu^ i Burr. 490 ; ScMth AmicabU v. Northern Ass, Go., 11 R. 
aSr. 
' Arnold, p. 118 et aeq. 

* Lueena t. Cranfurd, 3 B. & P. 75 ; a B. & P. N. R. 269 ; 6 R. R. 623 ; Bouth y, 
Thonqmonf 11 East, 428 ; 10 R. R. 539 ; Arnold, p. 99. 

* Westminster Fire Office, 15 R. (H. of L.) 89 ; 13 App. Cas. 699. 
» II R 287. 
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the loss the holders of postponed bonds held policies of insurance 
upon the same subjects, and that the owner was made a party, in 
respect of his reversionary interest, to their policies as well as to 
those issued to the prior bondholders. The main- question in the 
case was whether the latter policies fell within the terms ' other 
insurance upon the same property.' It was held that the other 
insurance contemplated was a second insurance of the same interest 
in the same property, and that, as the interests primarily insured 
by the different poljicies were the separate interests of the bond- 
holders, the provision did not apply. The words *the same pro- 
perty ' were held to mean the same proprietary interest, and the 
effect of the provision was thus merely to express the ordinary rule 
as to contribution between insurers of the same interest^. The 
insurers of the prior bondholders were therefore not entitled to limit 
their contribution to the fractional part of the fire damage repre- 
sented by the ratio of the sum insured by them to the aggregate 
sums insured upon the security, but were bound to make good their 
contract of indemnity as if no other insurance existed upon the same 
subjects. The insurers under the different policies were agreed that 
the loss should be settled as if all the policies had been issued to the 
owner, and that they should contribute rateably to the fire damage 
and pay the amount into a common fund which should stand in 
place of the security destroyed. The arguments in favour of this 
view will be found expressed in the judgment of Lord Young, who 
dissented from the majority of the Court*. The majority rested 
their judgment upon the ground that the prior bondholders by 
whom the action was brought had no concern with other insurance 
to which they were not parties, and no right of action except under 
their own contract of indemnity. 

14. Insurance by wliequent incumbrancers^ when valid. — Measure of 
loss, — Effect of payment by other insurers to prior incumbrancers. — 
The decision in The Scottish Amicable v. Northern Assurance Company 
case was inferentially affirmed by the House of Lords in the 
subsequent case of the Westminster Fire Office v. Glasgow Provident 
Investmefit Society already cited '. 

The main question in the latter case was whether the postponed 
bondholders, by whom the action was brought, could recover 
upon their policies in respect of the same injury by fire to the 
bonded subjects. The policies held by the prior and post- 
poned bondholders were issued by different companies, but they 

> Cf. N. B. and Mercantile Ins. Co. v. L. Z. A COobe Ina. Co., 5 Ch. D. 569 ; Etna Fin 
/n«. Co. ▼. Tjfler, 30 Am. D. 90. 
» u R 295. 
* 14 R. 947 ; 15 R. (H. of L.) 89 ; 13 App. Cas. 699. 
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were in the same terms, and covered the owner's reversionary 
right. They contained, in addition to the clauses ab*eady narrated, 
an option to reinstate and an allocation of the sums insured 
over the different insurable items of the security, which con- 
sisted of a mill and machinery, and the site upon which the mill 
stood. The pursuer^s postponed bonds over the subjects amounted 
to about jf 800. The prior bonds amounted to over i^8,6oo ; but 
the value of the security, inclusive of the site, before the fire, was, 
according to the admission of the parties, sufficient to cover all 
the bonds. As the result of the judgment in the previous case 
the prior bondholders had recovered from their insurers, who had 
elected to reinstate, a sum sufficient for that purpose, fixed by 
arbitration at i6'5,668. This sum had not as matter of fact been 
expended in reinstatement, but had been applied by the prior 
bondholders in reduction of their debt. The value of the site and 
salvage of the mill and machinery after the fire was, at the lowest 
estimate, (that of the pursuer's valuators,) ^^3,500, this being the 
sum the subjects as they stood would have brought if sold in the 
market The defenders' valuation was higher, but they admitted 
that the value of the site and salvage after the fire was less than 
^£^8,600, the amount of the prior bonds \ The pursuer's right to 
I'ecover in these circumstances was sustained by the Court of 
Session and affirmed on appeal by the House of Lords. 

In the Court below the majority of the consulted judges rested 
their judgment upon the admission that the damaged subjects did 
not in fact afford as good a security for the diminished debt as the 
entire subjects afforded for the whole debt before the fire, thus 
affirming the principle which is established by a preponderance of 
authority in America \ The same view was taken by the House 
of Lords, but the ground of judgment is less accurately made to 
rest upon the ground that the value of the security after the 
fire was insufficient to meet the balance due upon the prior bonds, 
and that the pursuer's security was therefore not only deteriorated 
but wholly destroyed as a consequence of the fire. The latter part 
of this proposition does not seem to be justified by the facts of the 
case BO far as they appear upon the face of the Reports. The 
figures given above show that the balance due to the prior bond- 
holders, after the payment made to them by their insurers, was, on 
a rough estimate, J6'3,ooo ; while the reduced value of the subjects at 
the lowest estimate was ^£^3,500, thus not only covering the balance 
due upon the prior bonds but leaving a margin of j^5oo available 



^ 15 App. Gas. 699, pp. 700 and 701. 

' Excdsior Fire Ina. Co, y. Royai Jns. Co.j 14 Am. R 371 ; smwio, p. 56. 
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to meet the pursuer's bond of if 800. The pursuer s bond was 
therefore uncovered to the extent of jf 300. It does not appear 
from the report whether the security was actually realized after the 
fire, or how the proceeds were dealt with ; but however the facts may 
stand, the judgment of the House of Lords does not meet the ques- 
tion, which appears to have been raised by the facts, of a creditor's 
right to recover where his security is not wholly destroyed, but is 
so reduced in value by the fire as to cover only a part of the debt 
secured. Nor can any principle be deduced from the case as to the 
amount which the secured creditor can, in the case of such partial 
deterioration, recover under his policy of insurance. The question 
of amount, or the effect of the allocation of the sum insured upon, 
the different items of the security^ was not argued to the Court, and 
the actual sum of J^230, to which the pursuers were ultimately 
found entitled, seems to have been arrived at by arrangement 
between the parties by a process which estimated the loss on each 
item separately and measured by the sum required to reinstate, 
and which was, therefore, in oonfiict with the principle of 
estimation of the loss upon which the right of the pursuer to 
recover at all rested^. The pursuer's proper course, in accordance 
with the latter principle, would have been either to claim the 
whole sum insured under offer to assign to his insurer any rights 
he might have in the security by which the loss might be reduced, 
or to realize the security so far as available to him after the fire, 
and claim the balance of the debt remaining due^. 

It ought also to be noticed that had the same method of settle- 
ment been applied in the case of the prior as in the case of the 
postponed bondholders, the payment to the prior bondholders, 
although upon an independent contract, might have been a valid 
defence to the claim by the postponed bondholders upon their 
policies. The ground of the defence would have been that they 
had sustained no loss, inasmuch as the diminution in value of their 
security occasioned by the fire was necessarily exactly equivalent 
to the reduction of the preferable debt with which it was 
burdened. The fallacy underlying the application of this aigument 
to the case, which was strongly insisted on by the minority of 
the consulted judges in the Court below, was the assumption that 
the prior bondholders had received a full indemnity in the 
payment to them by their insurers of the sum required to reinstate 
the premises. As shown by Lord Selbome, this is a conclusion 
which is not generally admissible. The value of the salvage of 

» 14 R. 957, 984. 

« Excdsior Ins. Co, v. Royal Ina, Co, qf Liverpool, 14 Am. R. 271 ; Smith v. Columbia 
Ins, Co,, 55 Am. D. 546 ; supra, p. 56. 
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a wrecked building, or of machinery damaged by fire, for the 
purpose of reinstatement is obviously greater than the price they 
would fetch as old stone or iron. The amount of the loss under 
a contract of indemnity is always a question of fact, and there is 
no hard and fast rule by which it is to be estimated. In the United 
States the view taken is that where the insurers, after a loss, elect 
to exercise an option to reinstate, the contract becomes a building 
contract, and the pecuniary measure of the insurer's obligation has 
no necessary relation to the sum for which he would be liable under 
a contract of indemnity \ 

15. Morf^affo/s rights under joint insurance. — No subrogation. — 
Aggregate amount recoverable^ how limited. — The question of the 
owner's rights under the joint insurance was not directly raised 
in the case of the Westminster Fire Office, nor the question 
whether the insurers upon payment to the bondholders could, as 
in the case where the creditor's interest alone is covered, have 
demanded an assignation to their rights in the security, or to 
their personal claim against the debtor. It would seem a con- 
clusive answer to such a claim that the ovmer was insured as 
well as the creditor, and that^ as against the insurer, he was 
entitled to a credit in respect of the money received under the 
policy'. The joint insurance was in effect a collateral security 
for tiie debt, the proceeds of which the creditor was bound to 
apply in reduction of the debt. The doctrine of subrogation 
would, therefore, not be applicable, because in so far as the debt 
was met by the payment under the policy, it was extinguished, 
and there was no right competent to the creditor to which the 
insurer could have asked an assignation. At the same time it 
would be at variance with the fundamental principle of the contract 
that the owner should, as the result of the transactions arising out 
of the loss, be more than fully indemnified for the injury to his 
interest. This would clearly be the case if the amount paid to his 
creditors exceeded the damage done to the security by the fire. 
The anomaly would be met if the owner were regarded as holding 
the salvage of the security to the extent of this excess in trust for 
the insurers, and subject to their equitable lien, upon the principles 
laid down in Castellain v. Preston ^. It is also clear that if the excess 
so recoverable were apportioned among the insurers of the different 
creditors in the proportion of the indemnities paid by them, their 
ultimate liability would be the same as if the loss had been 
originally adjusted upon the contribution principle ^. 

* Morna V. Irvine Fire Ins, Co., 88 Am. D. 396. • 14 R. 967. 
> II Q. B. D. 38a 

* Sujnra, section 13. For Actuaries the foUowing proof will be sufficient. Suppose 
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The final result of the case would seem to be to establish the 
following propositions: (i) That a mortgagee or other incum- 
brancer has an insurable interest in the security notwithstanding 
the existence of prior incumbrances, provided the a^^regate 
amount of the incumbrances is not greater than the value of the 
security. (2) A subsequent incumbrancer insuring his interest 
will have a right to recover in the event of a loss where the security 
is so reduced in value by the fire as to leave his debt uncovered. 
(3) This reduced value is the market value of the site and salvage 
of buildings, and not the value for the purposes of reinstatement, 
which is in general much greater. (4) Insurance by ci-editors of 
their independent interests is not to be treated as double insurance 
by the owner, in respect that he is made a party to each of the 
creditors' policies for his reversionary interest. 

William Harvey. 

A and £, two creditors, hold lienB to the extent of a and b and insure to the ftill 
value of the liens. If d be the damage actually done by the fire to the security, 
and ifa-H&«>(f + e, eis the excess recoverable in the hands of the owner by the 
insurers of A and B, The sum represented by e falls to be divided between the 
insurers of A and B in the proportion of a to 6, the sums they have paid in the first 
instance. A'b insurer, on this principle, pays ultimately 

a + 6 + 6 ^ a-tb 

which ifl the amount he would have had to pay originally upon the contribution 
principle. 
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SCENES IN COURT FROM THE YEAR BOOKS. 

*TTOW one would have liked to see one of those ancient Courts 
JH. undei* the Plantagenets I ' was the remark of Wills J. at 
a meeting of the Selden Society — on an eyre say at Winchester or 
Hereford, — the King's Justices, the stout old Sheriff with his posse, 
the bailiffs, the knights, the jurors, the Serjeants of the law ' ware 
and wise' in their hoods, the appellees and prisoners, and all the 
motley crowd of suitors and spectators. Where be they all now ? 
They live forgotten in the dusty folios of the Year Books — those 
Year Books rich with the spoils of time to the student of our legal 
history, to the ordinary reader an arid waste of legal technicalities. 
Yet here and there, div^raifying the dreariness, we come upon some 
little green oasis of human interest, a lively wrangle between 
counsel, a glimpse of national manners, an outbreak of testiness on 
the part of the Judge, it may be a * good round mouth-filling oath ' 
such as Queen Elizabeth in her best vein could swear, according to 
Mr. Froude. A Scotch young lady lamenting her brother's ad- 
diction to the bad habit of swearing added apologetically, ' but nae 
doubt swearing is a great set aff to conversation : ' and no doubt 
swearing from the Bench is very effective at times. So at least the 
King s Justices thought, for they swear in the Year Books with 
the force and freedom of Commodore Tininnion. ' Do so in G — 's 
name,' * By G — they are not,' * Go to the devil ' (Alez aut grant 
diable) — this to a bishop — are among the flowers of judicial rhe- 
toric« When Hull J. flew into a passion at the sight of a bond in 
restraint of trade and swore ' per Dieu si le plaintiff fuit icy, il irra 
al prison ' (a Hen. V. fo. 5, pi. a6), he was only keeping up the 
tradition of the Bench. Counsel swear by St. Nicholas, which has 
an appropriateness of its own (ai & 22 Ed. I. Br. Chr. 31, i v. 480). 

'A good and ylrtuous nature may reeoil 
In an imperial charge,' 

says Shakespeare in ' Macbeth.' The Justices felt they presented 
the King's person and were naturally inclined to be a little 
absolute in swearing and laying down the law. Cases did not 
then embarrass them. ' Never mind your instances,' says 
Metingham J. to counsel who was citing some previous decision 
(ao & 21 Ed. L Br. Chr. 31, iv. 80). Here is a little scene, 
suggestive of the Court in Bardell v. Picktoick. 

Berriwick J. (to the Sheriff). * How is it you have attached these 
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people without warrant ? For every suit is commenced by finding 
pledges, and you have attached though he did not find pledges.' 

The Sheriff. * Sir, it was by your own orders.' 

(Mem. by Reporter.) ' If it had not been, the Sheriff would have 
been grievously amerced. Therefore take heed.' (21 & 2a Ed. I. Br. 
Chr. 31. iv.) 

On another occasion a jury was shufiiing, on a question of Inti- 
macy. 

Roubery J. (to the Assize). * You shall tell us in another way 
how he was next heir, or you shall remain shut up without eating 
or drinking until to-morrow morning.' (21 & 22 Ed. I. Br. Chr. 31, 
iv. 272.) This quickly brought the right answer. 

Counsel do not escape unscathed. 

Hertford J. (to Counsel). * You do bad service to your client. 
You only take care to get to an averment. You have pleaded 
badly.' (21 & 22 Ed. I. Br. Chr. 31, iv. 180.) This must have been 
trying for poor Mr. Pbunky. The following is more racy. In 
a writ of Monstravit de Compoto, &c., Hampone (counsel) begins in 
this seemingly inoffensive manner. ' Whereas he supposes by his 
writ that he has nothing whereby he may be summoned or attached 
to render this account we tell you that he has assets in T./ &c. 

Hengham J. ' Stop your noise (Lessez vostre noyse) and deliver 
yourself from this account, and aftei-wards go to the Chancery and 
purchase a writ of Deceit, and consider this henceforth as a general 
rule.' (30 & 31 Ed. I. Br. Chr. 31, v. 6.) Let us hope this last state- 
ment was lucid to the practitioner of the day. The words at the 
beginning certainly seem rude, but perhaps they are only what 
a counsel of that day calls * curial words * (paroles de la Court). 
' Every word,' he says, * spoken in Court is not to be taken literally. 
They are only curial words' (20 & 21 Ed. I. Br. Chr, 31, iii) — 
a remarkable anticipation of a certain celebrated occasion when the 
Pickwickian sense of the word * humbug ' was explained. 

However, Counsel were able to take care of themselves then 
as now. 

* Sir ' (this was the mode of addressing the Court). ' Sir,' says 
Toudeby, 'we do not think that this deed ought to bind us, 
inasmuch as it was executed out of England ' (at Ghent). 

Howard J. * Answer to the deed.' 

Toudeby (counsel). * We are not bound to do so for the reason 
aforesaid.' 

Hengham J. < You must answer to the deed, and if you deny 
it then is it for the Court to see if it can try,' &c. 

Toudeby. * Not so did we learn pleading' (30 & 31 Ed. I. Br. Chr. 
30, ii. 72.) This probably in an audible aside. 
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The independence of the Bax ia emulated by the Reporters. One 
Bobert was charged with harbouring an outlaw. The outlaw 
procured a charter of pardon from the King, and Robert contended 
that this purged his offence. Berriwick J. was like Dr. Johnson : 
his pistol having missed fire he knocks down his opponent with 
the butt end of it. * Robert, pay your fine to the King, for you 
cannot deny you harboured him, and that was a great trespass 
against the King/ &c., &c. 

' Note, the Justice did this rather for the King s profit than in 
accordance with the law, for they gave this decision in terrorem! 
(30 & 31 Ed. I. Br. Chr. 30, L 506.) Brave reporter I This is better 
tiian surreptitiously keeping a drawer like Campbell for Ellen- 
borough's bad law. Later on a reporter — was it the same? — 
mentions a ruling with approbation as ' correct.' 

The proper construction of the Statute of Westminster came in 
question. 

Hengham J. ' Do not gloss the statute. We understand it better 
than you, for we made it, and it is often seen that one statute 
extinguishes another.' Often! we should think so. Counsel of 
course collapsed. Still, the leai-ned judge failed to appreciate the 
distinction of intention and intendment. The dictum contrasts 
unfavourably with the modesty of the late Lord Justice James in 
referring to a previous decision of his own, * which,' he would say, 
' is an authority, though I joined in it.' 

Technicality in these early cases is rampant. The rule is, ' Find 
a flaw, however microscopic, in the writ, and pray for judgment' Li 
a ' Petit Cape,' Agnys was written instead of Agnes. Asserby (for 
Agnes) thought thereby to upset the whole process, and ho said, 
' Sir, he sued the Petit Cape against Agnys, whereas he ought to have 
sued it against Agnes Judgment of the bad writ.' 

Metingham J. ' It is not the fault of the party, but it is the fault 
of our clerk, and that fault will be amended by us, and so we tell 
you that the process is sufficiently good, and you are not courteous 
in speaking in that fashion.' 

We find Hengham J. obliged, on another occasion, to observe, 
' That is a sophistry, and this place is designed for truth.' (30 & 3 1 
Ed. I. Br. Chr. 31, v. 20.) No applause is recorded however as 
following this excellent sentiment. Brumpton J. has even to 
admonish counsel, ' See that there is no deceit in your pleadings.' 
(30 & 31 Ed. L Br. Chr. 30, v. 362.) Craftiness in pleading 
was the order of the day, like the subtleties of the Schoolmen. 
Lideed Durand, a thirteenth-century writer, recommends advo- 
cates to adopt what he calls 'a vulpine simplicity.* *You have 
admitted this, God help you,' says the Court on one occasion. 

VOL. X. F 



66 The Law Quarterly Review. [No. xxxvii. 

On another, counsel had made a slip in vouching the wrong 
person. 

Robert(on the other side). * We pray judgment of this bad voucher.' 

Warwick (who had made the slip). * Leave to imparl Jbr GocTs 
sake, Sir.' 

(Mem. by Reporter.) ' He obtained it with difficulty.' {%i k 2% 
Ed. I. Br. Chr. 31, iv. 49a.) 

This excited state of counsel waa not altogether professional keen- 
ness. Amercement was the common consequence of an unsuccessful 
suit. People are always being amerced for false, that is unfounded 
claims, sometimes sent to piison, Witness the following sad tale of 
an attorney. It was a case of a claim to land, and alleged de£Btult 
in attending on a given day. ^s attorney held to the default. 
The Justice asked on what day the default was made. The attorney 
answered that it was on the first day, and it was found that it was 
on the second day, and afterwards (one or two or three days after- 
wards) the attorney came and said that it was on the second day, 
and he held to the default as before. 

Metingham J. < My fine friend (bel amy), the other day when 
the worthy man was ready to make his law you said that the 
default was made on the first day, and afterwards you came and 
said that the default was made on the second day, and thus you 
vary in your words and deeds: this Court doth adjudge that you 
take nothing by your writ, but be in mercy for your false plaint.' 
{hi & ^2 Ed. I. Br. Chr. 31, iv. 460.) 

A Prior had hung a thief (who had confessed), and got himself 
into hot water about it. 

Spigoumel J. * Call the Prior.' 

The Prior came. 

Spigoumel J. * Do you claim infangthef and utfangthef ? ' 

Hunt (counsel). * Sir, he claims to have infangthef,' 

Spigoumel J. ' Was the felony committed within the limits of 
your franchise ? ' 

Hunt. ' No, Sir.' 

Spigoumel J. * Where then ? ' 

Hunt. ' Sir, we do not know.' 

Spigoumel J. * Now, Sir Prior, do you mean to hold a plea in 
your Court of a felony committed out of the limits of your fran- 
chise, when you claim only infangthef?' 

(Counsel for the Prior turned and doubled, but to no purpose.) 

Spigoumel J. (to the Prior). * You have well heard how it is 
recorded that you went to judgment on him who acknowledged 
himself a felon without presentment by the Coroner who can bear 
record, whereas your Court is not a Court of record, and this you 
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cannot deny : attend judgment on Monday.' (30 & 31 Ed. I. Br. Chr. 
30, i. 500.) 

What befell the unlucky Prior does not appear. The Crown was 
getting very strict, and rightly, about these franchises. 

Default of appearance was a common incident then as now, 
perhaps commoner, owing to the difficulties of travelling, as the 
following illustrates. It was a case of a Writ of Right between 
Roger de Fengerskeke, demandant, and John de Leicester and Joan 
his wife, tenants. On the day of the return of the writ to cause the 
four knights to come and choose the Assize, John did not turn up 
and the default was recorded. ' On the next day John came to the 
bar and answered for his wife as attorney, and for himself in his 
own person, and said that the default ought not to hurt him because 
he was hindered by the rising of the waters. 

The demandant's Attorney. *' Where were you hindered?" 

The Tenant. « At Cesham." 

Mallore J. '* At what hour of the day ? " 

The Tenant. '* At nooA." 

The demandant's Attorney. '' And we pray judgment if from that 
time he could be here at the hour of pleading, since it is 15 leagues 
away from here. Besides he began his journey too late." 

The Tenant. '* I travelled night and day." 

Mallore J. " What did you do when you came to the water and 
could not pass ? Did you raise the hue and cry and the men^, for 
otherwise the country would have no knowledge of your hindrance ? " 

The Tenant. ** No, Sir. I was not so much acquainted with the 
law, but I cried and huUooed " (jeo criay e brayay). 

The demandant's Attorney. " Judgment outright of his default, 
and we pray seisin of the land." 

Mallore J. " Will you accept the averment that he was hindered 
as he says 1" 

The demandant's Attorney. '' If you adjudge so. Sir, but since 
he has admitted that he did not raise the men^, judgment of his 
admission." 

Hengham J. " Keep your days until to-morrow." And on the 
morrow they were adjourned to the Quinzein of Trinity, which to 
some seemed strange.' (30 & 31 Ed. I. Br. Chr. 30, v. 1 22.) Not to us, 
familiar with the law's delay. But space is limited, and we must 
drop the curtain. 

Edward Manson. 
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THE DETERMINATION OF THE MOWBRAY ABEYANCE. 

SEVERAL points of great interest to the student of Peerage law 
were raised i& the Mowbray and Segrave case decided in 
1877. But on the present occasion I do not propose to call attention 
to more than one — the alleged determination, ^ in some way or 
other/ in favour of the Howard co-heir, of the abeyance into which 
the baronies of Mowbray and Segrave had fallen in the fifteenth 
century. 

Anne, the child-heiress of the Mowbrays, Dukes of Norfolk, was 
an infant of six years old at her father^s death (1475) and affianced 
to a son of Edward IV (one of * the princes in the Tower '), who was 
thereupon created Duke of Norfolk. She died in tender years, leav- 
ing the succession to the baronies and vast estates of her house open 
to her relatives, Isabel and Margaret, wives respectively of James 
Lord Berkeley and Sir Robert Howard. Now these ladies were 
the daughters of the fii'st Duke of Norfolk, son of John Lord Mow- 
bray, by his marriage with the daughter and heir of John Lord 
Segrave, whose wife Margaret, Countess of Norfolk, was the heiress 
of Thomas * de Brotherton,* son of Edward I, and Earl Marshal. 
Thus the death of the little heiress proved the means of a vast 
accession to the fortunes of the house of Berkeley, while it virtually 
founded those of the house of Howard. The Mowbray dignities were 
divided between them, Lord Berkeley being created Earl of Notting- 
ham and Lord Howard Duke of Norfolk the same day (June 28, 1483). 
It is a singular circumstance that the seniority of the heiresses 
seems to be undetermined, Ulster declaring Lady Howard to be the 
elder, while the Complete Peerage of G, E. C. assigns that position 
to Lady Berkeley, as, apparently, did Dugdale. But in any case 
the Berkeley s had an equal share in the representation of this 
illustrious line, which makes it the more strange that the Howards 
should have been tacitly allowed to monopolize it as they virtually 
have done. In 1777 this representation, with all that it involved, 
passed away from the Howards to their heirs-general, the Lords 
Stourton and Petre; and in 1882 the share of the Berkeleys 
similarly passed to theii- heu'-genei'al Mrs. Milman, now recognized 
as Baroness Berkeley. Thus, in 1877, there were three co-heirs to 
the house- of Mowbray, namely the dejure Earl of Berkeley (whose 
right to that title has been confirmed by the recent decision, but 
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who never assumed it), who inherited one moiety, and the Lords 
Stourton and Petre, who shared the other. The Committee for 
Privileges decided, however, that the abeyance of the Mowbray and 
Segrave baronies had been determined in favour of the Howards 
'previously to the reign of Queen Elizabeth,' and believed that 
it was done by Richard III. 

The first point in this decision that invites close attention is its 
bearing on the doctrine of abeyance. The best authorities have 
agreed in placing the earliest undoubted case of the determination 
of an abeyance by the Crown so late as 1660, the previous cases 
being all more or less doubtful. The Mowbray decision, however, 
carried back the practice per saltum to the days of Richard III I 
But far more extraordinary, and indeed revolutionary, was the view 
taken of the evidence in proof of the abeyance being determined in 
favour of the Howard co-heir. In the Windsor case (1660) the 
determination was effected by formal patent, but in that of Ferrers 
of Chai'tley (1677) merely by the issue of the writ, which has since 
been the usual practice. But in the Mowbray case there is no 
evidence how or even when the abeyance was determined. 

Down to the time of Lord Stourton's claim the position of the 
question was this. The barony of Segrave (though the Berkeleys 
had constantly included it among their titles) was believed to 
be still in abeyance. Mr. Fleming, Lord Stourton's own counsel, 
had himself admitted in the Scales case (p. 26) that the barony 
of Segrave is in abeyance * between Lords Stourton and Petre . . . 
and the heir of the late Earl of Berkeley.' So universal was this 
belief that a modem barony of Segrave was created in favour of the 
Fitzhardinge Berkeleys (1831). As to Mowftray, there were doubts. 
Mr. Courthope, in his Historic Peerage (1857), referring to the Mow- 
bray summons of 1640, held that 'it may reasonably be doubted 
whether this writ of summons did not create a new barony instead 
of affecting the abeyance of the ancient dignity ' (p. 340)- But, 
in any case, no other evidence than this writ, for the determination 
of the abeyance, was supposed to exist. In Lord Stourtons 
original petition it was accordingly claimed *that the Barony 
of Mowbray continued in abeyance . . . until the year 1640, when 
King Charles the First was pleased to determine the abeyance 
by summoning Henry Frederick Howard ... as Lord Mowbray.' 
This allegation, of course, ignored the difiiculty that the party 
to whom the writ was issued was not a co-heir to the dignity 
at the time. 

The claim, however, was subsequently altered in consequence 
of the discovery of Letters-missive from Richard III, including the 
baronies of Mowbray and Segrave in the Duke's style. In Lord 
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Stourton's * additional case ' it was confidently urged by his counsel 
that these Letters proved the determination of the abeyance ^. 

These Letters, on which Mr. Fleming insisted so strenuously 
throughout, were, with singular eagerness, accepted as proof by the 
Committee. I append the relevant extracts from their judg- 
ment : — 

LoBD Changellob. 

* As to the abeyance of the Segrave barony, it appears to me that 
the Letters-missive of the 2nd of Richard III, signed by the King, 
would of itself be suflScient evidence that in some way or other the 
abeyance had been terminated by the Sovereign.' 

Lord O'Hagan. 

* As to the abeyance, I should say that the Letters-missive of 
King Richard III are of themselves, without any question being 
raised as to the admissibility of the garter-plates in evidence, quite 
sufficient to prove the determination of the abeyance of the baronies. 
The King recognizes the determination of the abeyance ; . • • and 
however it may have been accomplished ... I think the evidence 
with regard to the determination of the abeyance of the baronies is 
perfectly sufficient.' 

Lord Blackburn. 

* If it [the determination] is done by a document, under the hand 
of a Sovereign, by his sign manual, that is quite sufficient. Now 
here is evidence that the abeyance was so terminated. ... I think 
myself, if it were necessary, it [the Letters-missive] should be con- 
strued as operating as an original grant under his hand to determine 
the abeyance ; for I am not aware that the King could do more. . . . 
I think the Letters-missive of King Richard III are quite con- 
clusive upon the matter.' 

Lord Chancellor. 

* I myself do not accept that [the garter-plates] as evidence with 
regard to the determination of the abeyance, but I think the other 
evidence of the determination of the abeyance is satisfactory, 
namely the Letters-missive of King Richard III.' 

These extracts sufficiently establish the Committee's acceptance 
of Mr. Fleming's contention that ' the abeyance of the baronies . . . 
was determined in favour of John Howard, the first Duke of Nor- 
folk V Mid that this determination, proved by the Letters-missive, 
* forms the sole ground ^ * for the subsequent user of the titles. 

Let us first consider the consequences of the principle thus laid 
down. It revolutionizes the doctrine of abeyance, as hitherto 

' See Additional Case^ No. 27 (p. 9), and the note thereupon : — * It is confidently 
submitted on the part of the Petitioner that the abeyance . . . wan determined 
in favour of John Lord Howard Duke of Norfolk shortly after her [Anne's] death, 
and before the 24th of September, 1484 [the date of the Letters-missive].' 

' Special Case, p. 290. ' Ibid., p. 26. 
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understood, in the direction aimed at by Mr. Fleming in the Scales 
case, and thus opened the door to a new series of claims. The 
Leicester patent of 1784, for instance, can now be invoked as 
determining (or proving the determination of) the Bourchier abey- 
ance ; and other recognitions by the Crown in formal instruments, 
however erroneous, can now be similarly interpreted. 

Incidentally, it may here be added that, according to Lord 
Stourton's 'original case' (p. 11), the Duke of Norfolk received, 
Feb. 24, 1481, a general pardon • describing him by all the 
titles and names which could be attributed to him,' but the Pardon 
Boll reveals that the baronies of Mowbray and Segrave are not to 
be found among them. So too with his patent of creation on June 28 
preceding. This then narrows the date of the alleged determination 
to February — September 1484. And though the time and manner 
of such determination, at this very early date, should have been 
clearly established, we have only the Lord Chancellor s belief that 
it took place ' in some way or other ' on some unknown occasion. 

Assuming, however, that Mr. Fleming was right, and that, in the 
words of the petitioner s case, * the abeyance . . . was determined 
in favour of John Howard Duke of Norfolk previously to the 24th 
of September,' 1484, what evidence is there of the user of the 
titles by the Howards? The petitioner was not able to adduce one 
till 1563, when the funeral certificate of the Duchess of Norfolk 
styles her husband ' Lorde Mowbray Segrave and of Brews ' 
(p. 265). And this was dismissed, in his judgment, by Lord 
Blackburn (who oddly, seems to have imagined that it was a coffin- 
plate inscription ^) as ' no evidence at all.* With that exception the 
petitioner adduced no evidence of user till the garter-plate of 161 1 
(p. 265). Now what is the cause of this hiatus ? 

Assuming, as I have said, that the baronies of Mowbray and 
Segrave were duly vested in John Duke of Norfolk (d. J 485), they 
were obviously forfeited by the Act of Attainder in i Hen. VII 
(p. 135). Of this there can be no question. Now the act of 
* restitucion ' in favour of his son * Thomas late erle of Surrey * 
(4 Hen. VII) expressly stipulates * that this statute of adnuUacion 
and restitucion extend not to the said TAomas to eu^ honour estate name 
and diffnite but onely to fie honour estate name and dignite of Erie 
of Surrey ' (p. 140) \ This would obviously exclude the baronies of 
Mowbray and Segrave as well as that of Howard and the Duke- 
dom of Norfolk. Accordingly when this Thomas Howard was created 
Earl Marshal (2 Hen. VHI) and Duke of Norfolk (5 Hen. VHI) 

* 'The mere fact that a Duke of Norfolk put upon his DucheBs' coffin-plate a state- 
ment that she was the wife of the Lord Mowbray and Segrave is no evidence at all.' 

' Naturally enough, these words are not those italicized in the Minutes of 
evidence. 
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he was only styled Earl of Surrey and had no baronies assigned 
him. Now the subsequent attainders of the house and their 
reversals could do no more than place its heads eventually in 
the shoes of this Thomas. It is to me utterly inexplicable how 
this objection can have been overlooked, except on the hypothesis, 
surely inadmissible, that the fatal words in the Act restoring the 
Earl of Surrey escaped notice. 

If, then, the abeyance was determined under Richard III, the 
baronies were forfeited by attainder and have remained so ever since. 

The actual resolution, however, adopted by the Committee did 
not pledge them (in spite of their rationes decidendi) to a determina- 
tion in or before Sept. 1484. Although it was avowedly on this 
that their decision was based, they illogically resolved — 06 majarem 
cautelam we may presume — that the abeyance was determined 
' previously to the reign of Queen Elizabeth.' 

Now, either the abeyance was determined previously to Sept. 24, 
1484, or it was not. If it was not, then the earliest proof of that 
determination accepted by the Committee is the Act of 1 604, which 
implied, according to the construction placed upon it by the petitioner, 
that the baronies must have been vested in Duke Thomas at his attain- 
der (1572) ; that is to say, the abeyance was determined previous to 
1572. But what is the proof that it was determined ' previously to 
the reign of Queen Elizabeth' (i.e. to 1558)? Absolutely none was 
given ^ I 

Adopting, then, this hypothesis, it is clearly far more difficult to 
assume the determination of an abeyance at this comparatively late 
epoch than it would be under Richard III, a period relatively 
obscure. Moreover, in this case there is no such evidence as was 
afforded even by the Letters-missive of 1484. We are therefore, 
admittedly, dependent on a retrospective induction from the Act of 
1604. And to this I propose now to address myself. 

The words relied on by the claimant were : — 

* To the Honour, State, and Dignitie of Erie of Surrey and to such 
dignitie of baronies only which the said late Duke of Norfolk forfeited 
and lost by the said attainder.' 

The word * only ' has been understood as excluding any claim 
to the Duke's territorial ' baronies.' But, in any case, these guarded 
words could not do more than restore to the Earl such baronies as 
he could prove to have been vested in the late Duke. They were 
not, and did not profess to be, a determination of abeyance, nor did 

* This extraordinary expression may haye originated in the petitioner's claim 
(Additional Case, p. 37) that the baronies ' were vested in the reign of Elizabeth in 
Thomas . . . Duke of Norfolk,* a loose expression which is by no means equivalent 
to ' at the accession of Elizabeth/ 
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they even name a single barony. It was urged by counsel that the 
only baronies they could refer to were those he claimed, which 
must, therefore, have been vested in the Duke. But I reply, firstly, 
that they do not name any baronies as vested in the Duke; 
secondly, that even if they had, the recognition of a wrongful 
assumption could not operate as a creation or even a determination 
of abeyance. 

The assumption of dignities was an ancient practice. In the 
early days of the Tudors, Lady Hungerford, who held three 
baronies, took the styles of six, two of them not genuine and one in 
abeyance. The Earls of Northumberland assumed the baronies of 
FitzPayne and Bryan, to neither of which had they any right. 
In the 1 6th century the Radcliffes, Earls of Sussex, successively 
assumed the baronies of Egremont and Bumel, though (Multon of) 
Egremont was in abeyance and Bumel also. So too, though the 
barony of Latimer fell into abeyance in 1577, two of its four 
co-heirs, the Earls of Danby and Northumberland, coolly assumed 
it Ump, Charles I (as was pointed out in the Fitzwalter case), 
and even had it assigned to them on their garter-plates at 
Windsor ^. And this brings us to the very I'eign when the similar 
wrongful assumption of Mowbray was recognized (we hold) in 
error by the Crown. 

For that the Crown did so err we now proceed to show. An 
armorial decision of the Court of Chivalry in 1410 induced the 
then Lord Grey de Ruthyn to assume the baronies of Hastings and 
* Weysford * [Wexford], and both these titles were duly assigned 
by the Crown to his heir when he was created Earl of Kent, 1465 
(and in 14H4, i486). Yet * Weysford' was a fancy title and Hast- 
ings one to which the Longueville decision (1640) proved the 
family had no right. So retentive were the Greys of their * plumes,' 
that, as G. E. C. reminds us, they * clung tenaciously to the barony of 
Grey de Ruthyn * even after their heir-general had proved his 
right to it and taken his seat. More striking, however, are the 
assumptions of the Devei'eux family and their heirs. Walter 
Devereux, Earl of Essex (d. 1576), assumed among his styles the 
Earldom of * Ewe,' the Viscountcy of Bourchier, and the Barony of 
Lovayne ; the first was a Norman Countship extinct since 1539, 
the second also an extinct dignity, and the third a fancy title. 
Now my point is that these titles, wrongfully assumed though they 
were, were recognized vominatiw, in the Devereux Act of Restoration 

' It was aptly obsenred by Lord Redesdale (who seems to haye known his business 
better than the Law Lords) : — * You show that there were co-heirs of the barony of 
Mowbray ; you show that an individual assumed the title ; . . . but there is 
no proof of the abeyance being determined ' (Proceedings, pp. 14-15). 



74 The Law Quarterly Review. [No. XXXVII. 

(1604), as having been ' lawfully and rightly' held by the Earls of 
Essex ! This, as will be seen, is evidence far stronger than that 
of the Howard Restoration Act, in the very same year (1604), which 
vaguely speaks of ' such dignitie of Baronies ' as the Howards may 
have lost by the attainder of 1572. And yet this latter Act was 
actually treated as a sheet-anchor in 1877, and accepted as conclu- 
sive proof that the baronies of Mowbray and Segrave, which were 
not even mentioned by name, must have been lawfully vested 
in the Duke who was attainted in 1572 I 

To any one conversant with the practice in such matters the 
worthlessness of such evidence needs no demonstration. 

We have now seen that, if the claim based on the Letters-missjlve 
of Richard HI be abandoned, the case stands thus : — The abeyance 
must have been determined after the restoration of 1489 and before 
the attainder of 1572, but nothing is known as to how, or even 
when, it was done, while the only ground for supposing that it was 
ever done at all is an Act of Parliament at a later period, which 
does not state that the abeyance was determined, and does not even 
name the baronies in question. 

So little was the supposed determination suspected at the time 
that the Lords Berkeley styled themselves Lords Mowbray and 
Segrave constantly from 1488 to 1698, a fact which counsel, of 
course, kept carefully out of sight. For Mr. Fleming^s argument 
was that all such assumptions were valid ; and yet, if this one was 
so, there was at once an end of his case. 

The view that I shall myself advance removes every difficulty. 
The Mowbray summons of 1640 is, I hold, exactly parallel with the 
Strange and Clifford summonses of 1628. All these were issued 
in error. It can be shown that great nobles were in the habit 
of annexing minor titles in the most casual manner ; and that the 
Crown^ in this matter, so far took them at their own valuation as 
to allow them, in most formal documents, these ornamental appen- 
dices. Of this there are most curious examples, although they are 
little known. The strange doctrine that an earldom (in tail male) 
'attracts' a barony (in fee) was advanced in the cases of Roos 
( 1666) — ^pow De Ros — and Fitzwalter ( j 668), but was disposed of by 
the judges in the latter. One of the arguments for it was that, 
otherwise, ancient earldoms ^ should lose the plumes of their honour.' 
This happily expresses the spirit of those great nobles who decked 
themselves with such plumes, too often ' borrowed plumes,' either 
by inventing baronies which had no existence, or by retaining those 
which should have passed to heirs-generaL Sometimes they did 
both. Thus in the case of the Earldom of Oxford (1626) the judges 
held that the baronies of * Bulbeck, Sandford, and Badlesmere ' 
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had passed away to heirs-general a century before, but that five 
earls, in succession, had since * assumed these titles nominally in all 
their leases and conveyances, and the eldest son [is] called still by 
the name of Lord Bulbeck.' But modem research has further 
shown that 'Bulbeck and Sandford' had never even existed as 
peerage baronies, while Badlesmere was in abeyance, an abeyance 
determined by the earls themselves in their oym favour, as was 
that of Mowbray (I hold) by the Howards. So, too, the Howards 
in 1627, foisted upon the Crown * the titles and dignities of the 
baronies of Fitz-alan, Clun and Oswaldestre, and Maltravers/ 
which they employed, though it is admitted that Maltravers alone 
was a genuine peerage barony. The Crown was actually induced not 
only to recognize them all (to the eternal confusion of peerage 
students), but to wrench them from their natural descent and entail 
them, together with the earldom and castle of Arundel, on the 
Howai*ds by a special Act of Parliament. The same Act recognized 
by its preamble the pretension that Arundel was an earldom 
by tenure, though our better knowledge of history has shown the 
absurdity of the claim. Thus these baronies were made, by violence, 
to ' attend ' the earldom, much as James I, in 1620, by a similar 
stretch of the prerogative, had annexed the barony of Offaley 
to the earldom of Elildare. 

The best known and latest instance of erroneous recognition 
by the Crown is the patent of creation for the earldom of Leicester 
in 1784. Li this instrument three baronies were recognized as 
vesting in the Earl, to none of which he could prove a right 

From such recognitions it was but a step to summoning the son 
and heir of an Earl in a barony to which his father was supposed 
to be entitled. This was actually done, by universal admission, 
in the case of the Earl of Derby's son, summoned as Lord Strange 
in 1628, though the Earls, since 1594, had not been entitled to that 
barony, as also in that of the Earl of Cumberland's son, summoned 
in 1628 as Lord Clifford, though that barony had passed away from 
the earldom in 1605. It was again done in 1722, when a summons 
in the barony of Percy was issued in error. In all three cases the 
result of this error was, admittedly, the creation of a wholly 
new barony. My contention is that the Mowbray summons of 
1640 was an error precisely similar. And as for the admission of the 
original precedence, it was similarly admitted in the case of Percy. 

To recapitulate, I claim to have shown : — 

(i) That the words of the Resolution, ' previously to the reign of 
Queen Elizabeth ' (i. e. to 1558), are merely a careless blunder ; and 
that what was meant was ' previously to ' the death of Thomas 
Duke of Norfolk (i.e. to 1572) who lived in the reign of Elizabeth. 
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(2) That the Letters-missive of Richard III were vouched by the 
petitioner as the proof of the determination of the abeyance (before 
their date). 

(3) That if the abeyance was then determined, the baronies of 
Mowbray and S^rave are now under attainder. 

(4) That the determination of the abeyance previous to Sept. 1484 
must therefore be abandoned as a ratio decidendi , and the Resolution 
be construed as asserting a determination between 1489 and 1572. 

(5) That of such determination there is no proof, petitioner 
having vouched the Letters-missive as the ' sole ground ' for the 
user of the titles, and the Committee having deemed them essential 
to his case. 

The moral, surely, is obvious enough. If peerage claims are to 
be thus decided on ex parte evidence, the most fatal flaws in the 
petitioner's case may, as on this occasion, pass undetected. 

J. H. Round. 



Note. — Since this article was written, the arguments in the 
Howard of Walden case (1691-a) have been made more accessible 
by the publication of a House of Lords MS. ^ They are important 
as showing that, even at this late date, it was urged on behalf of 
the Earl of Suffolk (heir-male) by his counsel, Mr. (afterwards Chief 
Baron) Ward and Mr. Wallop that the barony was vested in him, 
not in the heirs-general (in spite of the 1668 decision ut supra). For 
this they relied inter alia on the Strange and Clifford cases (1628) 
in which, as we now hold, the titles wei-e recognized in error. 
Failing this, they urged that the Barony was wholly at the king's 
disposal, without preference to the heirs-general over the heirs-male. 
For this view their precedent was the case of the Earldom of Oxford 
(1626), 'in which case it was decided that the baronies were at the 
king's disposal ^.' The precedents put in on behalf of the Earl of 
Suffolk, and certified by Windsor Herald, confirm further my state- 
ments as to the assumption of dignities. Of these, the two most 
important for my purpose are : — 

(i) Derby. — In this case, on the death of Ferdinand, Earl of Derby 
(1594), the baronies vested in him are held to have fallen into abey- 
ance between his three daughters. 

1 Thirteenth Beport on Historical MSS. App. V. pp. 479-480. 

' The judges had only reported that * they, in strictneas of law reverted to, and 
were in the disposition of King Henry the Eighth/ But the House resolyed that 
(according to the judges) * the haronies of Bolbecke, Sanford, and Badlesmere are in 
His Migesty's disposition ' (Lords' Journals, III. 537), March 2a, 1625-6, and certified 
the king (April 5) that Hhey are wholly in your Majesty's hand, to dispose at 
your own pleasure' (p. 55a). 



Jan. 1894.] The Determination of the Mowbray Abeyance. 77 

*The Baronies, notwithstanding, were used and enjoyed by 
William, Earl of Derby, brother and heir-male to the said Ferdinand, 
and being chosen Knight of the Garter (at his installation, according 
to custom), the said William's titles and stile were proclaimed in 
the presence of Queen Elizabeth in i6or. which were William 
Stanley, Earl of Derby, Lord Stanley, Strange of Knocking and of 
the Isle of Man, and were also engraven upon his plate under his 
arms at the back of his stall, and continue still [1692] to be used by 
the present Earl of Derby, without the least dispute, which we do 
esteem a good precedent/ 

(2) Oxford. — In this case the judges had reported (1626) that 
the three baronies {vide supra^ p. 75) ' descended to the general heirs 
of John, the fourth Earl of Oxford ' in 1526. 

' The Baronies^ notwithstanding, accompanied the Earldom, and 
Aubrey de Vere, the present Earl of Oxford, when installed ELidght 
of the Garter [1660], with the title of Earl of Oxford were {sic) iSso 
proclaimed his baronies of Bolebec, Sandford, and Badlesmere in the 
presence of the king, and are also engraven upon his plate at the 
back of his stall at Windsor, which we do esteem also a precedent.' 

These cases have a grave bearing on the admissibility of garter- 
plates in evidence (cf. supra^ p. 73). Considerable stress was laid on 
their testimony in the Mowbray case itself ; but if that of the Letters- 
missive must now be abandoned, a garter-plate will not be found 
an efficient substitute. 

J. H. R. 
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THE NEW RULES OF THE SUPREME COURT. 

(Nov. I, 1893.) 

IN June 1892, the Council of Judges assembled for the purpose 
of examining into any defects which might exist in the system 
of procedure under the Rules of the Supreme Court, &c. &c., in 
pursuance of the 75th Section of the Judicature Act 1873. 

In July of the same year they reported to the Secretary of 
State that it would in their judgment be expedient to make such 
amendments in the Judicature Act, and otherwise, as might be 
necessary for giving effect to the Resolutions which they enclosed 
in the Report. 

Thereupon the Bar Committee, the Incorporated Law Society, 
and Mr. Justice Cave proceeded to consider and criticize the 
Report and Resolutions of the Council. The Lord Chancellor put 
forth his views upon them in the shape of a Memorandum ; a 
' Member of the Bench,' in a couple of articles in the Times (9th 
and 10th August, 1892), gave a popular sketch of the subject, 
and the rank and file of the profession expressed {heir views 
and their feelings in the colunms of the legal and other Journals. 

There were cei*tain special points upon which controversy became 
acute, and around which it centred. 

It is proposed in this article to consider these principal matters, 
and to see how far they have been dealt with by the Rule 
Committee in the final stage of the proceedings which has now 
been reached. 

Circuits, — ^The grouping or centres of country civil causes was, 
in the opinion of the Council, the most valuable part of the 
proposed i-eform, without which all the other alterations suggested 
would have but little effect. 

But this part of the scheme did not meet with the approval of the 
Lord Chancellor, or of Mr. Justice Cave, or of the profession^ and the 
Resolutions of the Council (Res. i-io) have not been acted upon 
either by the Rule Committee or otherwise, save so far as the 
subject may be affected by the Order in Council of July a8, 1893. 

Summons /or Directions.— A compulsory summons for directions was 
strongly favoured by the Council (see Report and Resolutions, 
11-18), following the recommendation of the very strong Com- 
mittee of 1 88 1, which consisted of Coleridge C.J., James L.J., Sir 
J. Hannen, Bowen L.J., Lord Shand, Matthew J., Sir H. James, 
Sir F. Herschell, and Messrs. Reid, Hollams and HaiTison. But 
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the Lord Chancellor felt that the objection entertained by a laige 
section of the Bar, and by solicitors without exception, to a com- 
puUory summons rendered it very doubtful whether such Resolutions 
should be persevered with. The Bar Committee, the Incorporated 
Law Society, and Mr. Justice Cave were also strongly against the 
proposal, and in the result the Rule Committee, whilst enlarging 
the Order (0. 30) in some important respects (see 'Pleadings,' infra\ 
have limited the application of this summons to cases not specially 
assigned to the Chancery Division, and have left the issuing of such 
a summons optional^ as it was before (O. 30). 

Pleadings, — The Council considered that no pleading should be 
made without an order (Res. I4), and the Lord Chancellor was 
of the same opinion. On the other hand, the Incorporated Law 
Society and Mr. Justice Cave insisted that pleadings could not be 
safely abolished. The Rule Committee have taken a middle course 
by providing (O. 18 A) that a plaintiff may, without pleadings, 
proceed to trial, subject however to the possibility of a judge 
making an order, on the application of the defendant, that a state- 
ment of claim shall be delivered. This is an amplification of the 
existing procedure under O. 34, r. 9. But in an action, in a matter 
not assigned to the Chancery Division, it would appear that any 
party (see definition J. A. 1873, s. 100) thereto, may by applying 
for a summons for direction (O. 30, r. i) throw the whole question 
as to whether these are to be pleadings or not, under the jurisdiction 
of the Court. For on the hearing of such a summons the judge 
9hall make an order with respect to pleading, &c. (O. 30, r. a). The 
net result seems to be that the plaintiff in any action may go 
to trial without pleading subject to the possibility of an order to 
plead being made against him, and that any ' party ' (see definition 
J. A. 1873, s. 100) to an action not specially astigjied to the 
Chancery Division, may by a summons for directions bring the 
question of pleading or no pleading under the jurisdiction of the 
judge. 

Discovery. — The Council thought that discovery both by interro- 
gatories and by affidavit of documents should be allowed only 
when they appeared to be necessary for the fair trial of the cause or 
for the saving of costs (Res. 19, 20). The Lord Chancellor agreed. 
The Incorporated Law Society and Mr. Justice Cave were of opinion 
that the right to discovery should be unrestricted, but that the 
abuse of it should be punished with costs, whilst the Bar Committee 
adhered to the views expressed in their Report of June 1 891, to the 
effect that the power of using interrogatories should be more effec- 
tively controlled, that particulars in the pleadings (0. 1 9, r. 6) should 
be insisted upon, that the parties should be enabled to claim 
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by endorsement of the pleadings the usual affidavit of documents, 
and that the deposit required by O. 31, r. 26, should be abolished. 

The Rule Committee have substantially followed the Resolution 
of the Council of Judges. Interrogatories can now only be delivered 
by leave, and the interrogatories proposed to be deliyered are to 
be submitted to the Court or a Judge. Any party may apply, 
without any affidavit, for an order for discovery of documents, and 
inspection of particular documents may be ordered upon an 
affidavit showing of what document inspection is sought, and that 
they are in the power of the other party (O. 31, rr. 2, 12, 18). But 
r. 26 of 31, requiring a deposit to be made, is retained unaltered. 

The Council also recommended that in the case of business 
books, inspection should be replaced by an affidavit and by extracts 
or copies (Res. 21). This Resolution, although not approved by the 
Bar Committee, is canied into effect by O. 31, r. 19 A. 

Originating Summonses. — The Council thought that originating 
summonses should be extended to all cases of construction of 
written instruments (Res. 64-66). The Lord Chancellor, the Bar 
Committee, the I. L. Society concurred. Mr. Justice Cave, how- 
ever, saw no necessity for this, but thought that the ordinary writ 
of summons, with provision for its proper endorsement, and an 
extension of 0. 14 was all that was necessary. The writer ventured, 
in the interests of simplicity and uniformity, strongly to support 
this view in a paper which appeared in the Review for January, 
1893. However, it is now provided that *i» any division of the 
High Court any person claiming to be interested under a deed, will, 
or other written instrument may apply by originating summons for 
the determination of any questioti of cofistruction arising under the 
instrument, and for a declaration of the rights of persons interested ' 
(O. 54 A). These summonses moreover, or notice of them, may 
now be served out of the jurisdiction (O. 11, 2), and the former 
rules relating to them when they were available, in the Chancery 
Division only (O. 55, rr. 20-23), are now cancelled, as also the old 
form of summons (App. L, No. 25), and new rules (0. 54, rr. 4 B, 
C, D) and new forms (App. K, No. i A-i F) are substituted. 

The principle of enabling persons to obtain the opinion of a 
competent tribunal upon questions arising on the construction of 
written instrument in a cheap and summary manner is excellent. 
But the benefit conferred by this new rule would, it is submitted, 
have been much greater if care had been taken to make the 
practice under it absolutely plain and simple, by clearing away the 
doubts and difficulties with which the imperfection of the Rules and 
the ingenuity of the legal mind have incumbered this Procedure. 
To members of the Chancery Bar and to Chancery officials, whose 
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natural acuteness of mind has been abnormally developed by a long 
course of Chancery practice, the * loose conglomerate ' of the R. S. C. 
presents but little difficulty. 

But originating summonses are no longer a speciality of the 
Chancery Division, but may be used in all the divisions. And 
to practitioners in the Q. B.D., to country solicitors and managing 
clerks, every unnecessary subtlety of procedure is a grievous 
burden. 

Let us imagine then a practitioner nol in the Chancery Division 
confronted by the new forms of originating summons in Appendix E, 
No. I A, No. I B, and endeavouring, by the light afforded by 
the Rules and his own intelligence, to find out what they mean. 

The first (No. i A) he finds is similar to the old form (App. L, 
No. 25) except that it partakes more of the peremptory character 
of a writ, and about this form he has little difficulty. Then 
he proceeds to consider No. i B which is headed 'Originating 
summons not ** inter pai-tes " (Order LIV, rule 4 B).' 

This he thinks to himself must be some new kind of ' ex parte ' 
summons. But on looking a little further into the forms he finds 
that a person called therein a ' respondent ' is to be * served ' and is to 
appear^ and that in default of appearance an order may be made 
against him. This puzzles our practitioner not in the C. D., for he 
knows his practice well enough to know that the definition of a 
* party ' includes every peraon served with notice of a proceeding. But 
here there is a person served, but who nevertheless is not a party 
because the form says it is a summons not * inter partes,' which means 
so far as his scholarship goes, a summons not between parties. Then 
he remembers further that every originating summons as constituted 
by the rules of J 883, and presumably by those rules is an * action/ 
So it seems to him that he has leaiiit that an action may now be 
commenced without any parties— an * ex parte ' action in fact — and 
that is a novelty to him. Stimulated by the acquisition of new 
ideas he proceeds further in his investigation. He notes the 
heading * In the matter of the trustee of the will of A.B. and in the 
matter of the Trustee Act, 1893 (or as the case may be).* Clearly 
then he thinks this being the form of an Originating summons, it is 
intended by this heading to show that such a summons may be used 
in applications under the Trustee Act, 1 893. He turns to his new 
rules under that Act, and he finds ' all applications under the Act 
may be made by petition except,' &c.^ &a, and that ' all the following 
applications under the Trustee Act, 1893, may be made by summons ' 
(0. 55, r. 13 A). By summons I But the form he is considering is 
an ^originating summons,' the creature of the rules of 1883 and 
1893, and he has always understood that there is a thin but 
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substantial distinction between a summons under an Act of Par- 
liament originating procedure, and an Originating summons as 
constituted by the rules. The latter, he remembers, constitutes an 
* action/ Be Fawinit^ 30 C. D. 231. The former is a summons *in 
a matter not being an action.' The time for appealing from an 
order in the one case diffei*s from that in the other. This distinc- 
tion he now infers has now disappeared, and the word ' summons ' 
(O. 55, r. 13 A) and ' Originating summons * (R. S. C. Charitable 
Trusts Act, 1891) henceforth mean the same thing. 

Whether our practitioner is correct in his inference is a question 
for the solution of which his client will probably have to pay. 

Continuing his examination further he observes that both in 
No. I A and in No. i B the defendant in the one case and the 
' respondent ' in the other is told that he ' may ' appear thei'eto, &c. 
Now he knows on the authority of Cotton L. J. and his grammar, 
that this word is potential, and that it can never mean ^must' or 
' shall.' He turns to his rules, O. 54, r. 4 C, and reads, ' The parties 
served, &c., ^^shair' enter an appearance.' Somewhat shaken he 
reads on. Appearances, say these forms, may be entered ' at the 
Central Office,' the situation of which is described with precision. 
Another glance at O. 54, r. 4 C and he sees that they must be 
entered at the Central Office, or in AdmiraUy matter* at the Admiralty 
Registry^ the situation of which is evidently known far better than 
that of the Central Office as no attempt is made to describe it. 

The presumption of course is that the Rules and Forms are 
correctly and properly drawn, and that it is only the want of 
knowledge or of intelligence on the part of the practitioners that 
causes any difficulty. Any chief clerk would explain to our practi- 
tioner that a summons, not ' inter partes,' is a well-known term of art, 
and signifies a summons to which there is no record, not a summons to 
which no parties appear. It is true that to a comparatively few 
persons these words not ' inter partes ' would convey this meaning. 
But the point is that to the great body of practitioners, to whom 
for the first time this procedure is extended, they will seem to 
mean what in fact they say, and will cause needless ti'ouble. The 
distinction between Originating Summonses, which are the creatures 
of the R. S. C, and Summonses originating procedure, which are the 
creatures of various Acts of Parliament, has, in fact, become con- 
fused, although in many points it is of much practical importance 
(see for instance O. 58, r. 9 (n), * Any other matter/ &c., A. P. 1894, 
p. ioa8). But this matter cannot be dealt with in this article. 

Leaving these little peculiarities, however, and looking at the 
new practice of originating summons broadly, it seems probable that 
one effect of 0. 54 A will be that the equitable jurisdiction of con- 
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struing wills, practically reserved to the Chancery Division by 
O. 55, r. 3 (g), is now extended, so that all Divisions of the High 
Court, including the Probate Division, will now become ' Courts of 
Construction/ 

Possibly also questions of Construction arising between Vendors 
and Purchasers will now be determinable by all Divisions, and not 
by the Chancery Division alone. See Vendors and Purchasers Act, 
1874, 8. 9. One other small question presents itself, does the 
direction given by the Judges of the Chancery Division as to lodging 
Certificate before sealing of an originating summons (see An. Pr. 
1894, p. 978) fall to the ground with the repeal of O. 55, r. ai, 
or is it to be extended to all Divisions ? 

Pending dtmne^s. — By the J. A. 1873, ss. 22 & 42, provision was 
made as to the application of the Rules in the Schedule to ' pending 
business.' In like manner the headnote to the K S. C., 1883, 
provides that the Rules shall apply, unless otherwise provided 
to all proceedings taken on or after the day upon which the Rules 
came into operation. Do these Rules of 1893 apply to such 
business ; are they to have a retrospective operation ? The better 
opinion seems to be that they do so apply. These Rules form part 
of the new Code of 1883, and may be cited with reference to them 
(R. 32), and the general principle is that all alterations in procedure 
are retrospective, see Maxwell on the Interpretation of Statutes, and 
ed. pp. 271, 273. 

Arrangement. — Having regard to the statement in the memorandum 
issued by the Lord Chancellor, that he has directed a draft consoli- 
dation of all the Rules to be made complete as soon as these 
amending Rules have been settled^ this is not a matter of great 
importance, but a few remarks upon the subject may not be out of 
place. As the Rules are at present drawn there are certain well- 
known orders which deal with such subjects as Appearance (0. 12), 
Default of Appeai-ance (O. 13), Amendment (O. 28), &o. A prac- 
titioner in search of information on any of these subjects with refer- 
ence to any particular process, naturally, as the matter stands at 
present, turns to these particular orders. If, for instance, he wishes 
to ascertain the procedure in default of appearance to an originating 
summons he would naturally turn to the Order on Default of 
Appearance (O. 13). And he would not be disappointed, for under 
O. 13, r. 15 he would find what he wanted. But if, acting on the 
same principle, he were to turn to O. 12 (Appearance) to find out 
how he should enter an appearance to such a summons, he would 
find nothing on the subject ; that matter being dealt with under 
0. 54, r. 4 C. So, again, the amendment of an indorsement of a writ, 
special or otherwise, is dealt with under O. 28, rr. i and 2. But 
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the new rule as to amending a writ specially indorsed is dealt with 
under 0. 14, r. i (b). And, it is submitted, that O. 18 A would 
be more appropriately placed under one of the subdivisions of 

0.36. 

OtAer mailers. — Other points of practice affected by the new Rules 
such as the extension of O. 11 (Service out of the Jurisdiction) 
to other process than writs of summons or notice of writs of 
summons (O. 11); the shortening of the time for final appeals, 
O. 58, r. 15 ; the costs of unsuccessful claims and of inquiries as to 
legacies, &c- (Res. 75, 77, 0. 65, rr. 1 4 A-14 C), do not call for special 
notice as they are matters upon which everyone was agreed and 
are likely to be absolutely benefidaL 

Tie Aulhorilies and Books of Fraclke. — ^Books of Practice are the 
principal channels by which information as to the practice and 
procedure of the Supreme Court reaches the great body of 
practitioners. It is very essential for their use and convenience 
that such books should contain the latest information in the most 
convenient form. 

The authorities, it may be taken for granted, would, in the 
interests of the profession and of the public, desire that all changes 
in procedure should be brought to the knowledge of practitioners as 
quickly and as conveniently as possible. It is therefore respectfully 
submitted to them, that it would be very beneficial to all concerned 
if they would cause a notice of their intention to issue new Rules to 
be sent to the legal journals some two months or so before such 
intention is to be carried into effect, so that the publication of 
such books might, in the interests of perfection, be temporarily 
postponed. 

Thomas Snow. 
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REVIEWS AND NOTICES. 



[Short notices do not necessarily exclude fUller review hereafter.] 



A Treatise on the Law of Qnasi-Contracis. By William A. Keener. 
New York: Baker, Voorhis & Co. 1893. 8vo. xxxii and 470 pp. 

Ub. Kkekeb has done a nseful work in putting together the rules which 
govern the sort of obligation called Quasi-Contract. The name itself has 
a makeshift air, and is on the face of it a confession of juristic failure. It is 
hard to find any common ground or character for obligations so miscellaneous 
as those which are included under this one name. They were strung 
together by the pleader's art, and by a general application to them of the 
common counts, which conferred on them an outward and artificial semblance 
of contract. Thus they escaped a separate analysis and classification ; and 
thus they figured for a while in books on .contract as the ' contract implied 
in law,' and more recently have been ejected from the region of contract 
into a sort of limbo of obligations which spring neither from agreement nor 
from wrong. 

If Mr. Keener had done no more than set out the incongruous group 
of liabilities which are held together by a common name he would have done 
good service to the student. But he has done a good deal more than this. 
He has established very clearly the distinction between the contract inferred 
from words or conduct, and the so-called contract implied in law, and he has 
given us a full and interesting account of the various obligations with 
which he has to deal. Starting with the principle that, apart from obliga-> 
tions arising by way of record or from the imposition of a statutory duty, 
quasi-contract rests on the doctrine ' that no man shall be allowed to enrich 
himself unjustly at the expense of another,' he works out the liabilities 
which the Courts have created in trying to give effect to this doctrine. 

It may be owing to the very elastic nature of the doctrine which 
Mr. Keener takes as his starting-point that he is led to extend his topic so 
as in places to encroach on the domain of contract. Thus he places under 
the head of quasi-contract the liability of an infant for necessaries (p. 21) ; 
the liability to pay a quantum meruit where something has been done under 
a contract which is afterwards broken and discharged by the fault of the 
defendant (p. 309) ; the liability to indemnify an agent against charges not 
specified but contemplated in the contract of employment (p. 398). All these 
spring from agreement, and their introduction into the law of quasi- 
contract revives to some extent the confusion from which we are only just 
emerging. 

Nor is the terminology always unexceptionable. The words ' Waiver of 
Tort ' are not a satisfactory description of the subject which the chapter 
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thus headed contains. The remedy in assumpsit, as an alternative to the 
remedy in tort, which was open to the plaintiff whose property had heen 
wrongfully used or taken, did no doubt create a quasi-contractual liability : 
and if the plaintiff chose to sue on a fictitious undertaking to give back the 
value of the property so dealt with, he could not also sue the wrongdoer in 
tort. But the waiver of the tort did not create the liability in assumpsit, 
and it is not a good way of describing a nght to call attention to the 
remedy which you do not adopt. 

The difficulty of accepting so dangerously vague a principle as that on 
which our author would base the liability in quasi-contract is well shown by 
some remarkable decisions of American Courts, which he condemns with no 
more severity than they deserve. Thus in King v. Wdcome^ 5 Gray 41 
(p. 234), a contract to serve for a year from a future date was made orally. 
The plaintiff broke his contract within the year, and sued upon a quantwn 
meruit for such services as he had rendered. He was allowed to recover, 
and the defendant was not allowed to prove that the contract was for a year's 
service lest he should thereby * charge the plaintiff' with a contract which did 
not comply with the Statute of Frauds. It would seem that the Court 
overrode the expressed intentions of the parties and misinterpreted the 
Statute of Frauds in order to carry into effect some equitable notions of its 
own. Again, in The Manhattan Life Ina, Co, v. Buck, 93 U. S. 24 (p. 346), 
the parties agreed that on non-payment of a premium a policy of life 
insurance should be void, and that all previous payments should be forfeited. 
Yet upon default in payment of a premium it was held * unjust and in^ 
equitable ' that payments already made should be forfeited, and they were 
recovered. After this one cannot be surprised to find (pp. 254-257) tha^ 
where work is agreed to be done upon a building which is destroyed by fire 
when the work is only commenced, the contractor is allowed to recover 
damages from his employer on the ground that the latter was bound ' to 
keep on hand and in readiness the building in which the work was to be done.' 

If Courts of law are thus apt to disregard the plain meaning of parties to 
contracts, and to award sums of money in accordance with their own crude or 
fantastic notions of what is equitable, Mr. Keener will have done practical 
service to the litigant in his endeavour to define an obligation so liable to 
indefinite extension. In any case he has earned the thanks of the student 
for his effort to collect and arrange the rules which govern a difficult and 
somewhat neglected branch of our law. W. R. A. 



Tagore Law Lectures, 1893. The Law of Estoppel in British India, 
In Two Parts. I. Modem or Equitable Estoppel. II. Estoppel by 
Judgment. By Arthur Casfersz. Calcutta: Thacker, Spink 
& Co. London: W. Thacker & Co. 1893. La. 8vo. xxxix 
and 511 pp. 

Thb learned author mentions in his preface that his work contains the 
substance of sixteen Tagore lectures. He has devoted the first part of his 
work to modern or equitable Estoppel, that branch of the subject which 
at the present day is of the greater practical importance, and relegated the 
subject of res judicata to the second part. The law of Estoppel in India, as 
he points out, has in several particulars been laid down in general terms in 
chapters of the Indian Codified Law ; Bes judicata in the Civil Procedure 
Code, and Estoppel arising from representation, from tenancy, from accept- 
ance of a bill of exchange, and from the position of a bailee or licensee, in 
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the chapter on Evidence. But the treatise of Mr. Caspersz ranges oyer the 
entire subject, including those portions of the law of Estoppel not yet dealt 
with in the codified chapters of the Indian law. A great body of decisions 
had grown up in India prior to the so-called Codes, and the stream of cases 
still flows on. The groundwork of the law of Estoppel in both of the 
branches into which Mr. Caspersz has divided it, is in the main the same in 
India as in England, but there are peculiar features in many of the Indian 
cases, especially in Estoppel arising out of representation, as, for instance, 
Benami transactions, which would be perplexing to one who bad given his 
mind solely to those of the English type. It must therefore be an advantage 
to the Indian law student and practitioner to meet with a treatise presenting 
the most important English and Indian cases, set out with great fullness and 
accuracy, and discussed with care. We have looked carefully through the 
whole work, but from want of space are precluded from observing upon 
particular parts. It may be well however to refer to two points, and first 
to the subject of Estoppel by previous judgment. On this question very 
conflicting views have been entertained by the Courts in India as to the 
meaning of the term ' on the same cause of action ' in section a, Act VIII of 
1859 (the first enactment of the Civil Procedure Code), and of the language 
employed in section 13 of the latest enactment of the Code, Act XIY of 
1882. Explanation II of this section embodies the rule enunciated in 
Henderson v. Henderson, 3 Hare 115, that the plea of res judicata applies 
not only to what was actually brought before the Court and decided, but to 
every point which properly belonged to the subject of litigation and which 
the parties exercising reasonable diligence might have brought forward at 
the time. The gradual working out of these views and the endeavours 
made to reconcile them are well presented in Chapter Y, Part II. Secondly, 
we may notice the part of Mr. Caspersz' work in which the construction of 
section 1 15 of the codified law of evidence, as embodying the law of Estoppel 
by representation, is dealt with. On this matter, all the important deci- 
sions are carefully marshalled and discussed, including the recent Privy 
Council judgment in SarcU Chunder Dey v. Gojyal Chunder Laha^ L. R. 19 
I. A. 203, which finally decides that the law of India, as far as it is embodied 
in this section, is identical with that of England. 

The arrangement of the subjects of the chapters in the two parts appears 
natural and convenient. Mr. Caspersz has followed the plan now largely 
adopted of attaching to each case the year of its decision, which enables the 
student to trace the gradual development of the law. The work appears to 
have been executed with great care and ability, and it is, we think, likely to 
commend itself to students and to the profession generally, both in England 
and in India. 



Estoppel hy matter of record in Civil Suits in India. By L. Beoughton. 
London: Henry Frowde, and Stevens & Sons, Lim. 1893. ^^^* 
xi and 168 pp. 

Mb. Bbouohtok'b little work bears marks of undue haste in preparation, 
which will probably detract from its usefulness as a repertory of the law in 
a small compass. Fart III, Chapter viii, beginning at page 1 14, is intended 
to show principally how the Evidence Act regards the judgments of Courts 
of exclusive jurisdiction, but it is headed ' Estoppel by Judgment,' a subject 
which has already occupied the preceding 113 pages, and is indeed, properly 
considered, the subject of the entire work. The regular mode of citing the 
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Indian Reports is not always observed, so that it is sometimes difficult to 
distinguish between the earlier Reports of thci several High Courts and the 
later Indian Law Reports. In so complicated a subject an index to the text 
is almost indispensable. 

As a whole, we think the work is susceptible of much improvement. 



TAe Elements of Jurisprudence. By T. E. Holland. Sixth Edition. 
Oxford : at the Clarendon Press, and Lotidon : Stevens & Sons, 
Lira. 1893. 8vo. XX and 395 pp. 

The mere fact that this work has reached a sixth edition in a little more 
than thirteen years is sufficient to prove its established reputation, and 
there is no need for us to recommend it to our readers. We learn from the 
preface that it has undergone careful revision since the last edition was pub- 
lished in 1890, and that the author has now translated the German and 
Greek definitions which occur in the earlier chapters. In other respects 
there seems to be no substantial difference between this edition and its 
immediate predecessor. There are, however, two matters upon which we 
should like to offer a little criticism, particularly as they are of fundamental 
importance, and because the author's views upon them appear never to have 
been challenged, or at any rate never to have hitherto been shaken. 

The first is the capacity of the State to have legal rights against ita own 
subjects under laws of its own enactment (p. 1 16). ' The State is surely as 
capable of posBessing rights as the Corporation of London ' is an argument 
which apparently forgets the crucial difference between the two cases — that 
the Corporation is a subject, while the State is the State — ^and which 
we could hardly believe could be used by any one who had ever read the con- 
vincing reasoning of Austin. Surely one might as well speak of God 
having ' rights ' against his own creatures, correlative to the duties imposed 
on them by the Divine Law \ The second matter is the classification of 
Bights on pp. no sqq. Of the four ways in which Professor Holland has 
always said they may be classified, only the third and fourth are known to 
Austin. The other two — the division into Rights Public and Private, and 
that into Normal and Abnormal — appear to be untenable. Law, no doubt, 
may be divided into Public and Private, or into Normal and Abnormal ; but 
it does not follow that Rights admit of being divided in the same ways ; 
and even aBsuming^ that there can be such a thing as a ' Public Right,' 
it seems impossible to distinguish it, as a rights from an identical ' Private ' 
right. Is not the State's so-called "right to its cavalry horses precisely the 
same kind of right as my right to my horse ? or if I have two exactly 
similar horses, and present one to the State, and the other to a friend, 
do they thereby become different kinds of horses 1 So too with the 

* Abnormal ' Rights. It would seem, on reflection, that there is nothing 

* abnormal ' about the Right, for we believe that under given circumstances 
every so-called abnormal right may belong to the normal man. Is the 
infantas right to avoid his contracts at his option a different kind of right 
from that of a normal man to rescind a contract into which he has been in- 
duced to enter by fraud or undue influence ) What is abnormal is in truth 
the way in which the law treats certain classes of persons, as compared with 
the great majority. 

J. B. M. 
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Thefrd principles of Jurisprudence, By John W, S almond. London : 
Stevens & Haynes. 1893. Cr. 8vo. xii and 264 pp» 

This is a short introduction to Jurisprudence confined to the complex 
idea of Law. It is chiefly characterised by its apparent desire to reform 
or subvert the generally accepted theories, definitions, and classifications of 
modem jurisprudence. Its first chapter may be described as an attempt 
to reproduce the confusion of ideas as to law, sanction, rights and such 
notions, which Austin spent many years of his life to dissipate; to re- 
introduce theories of natural and positive rights ; to justify by usage and 
reason speaking of rights, wrongs, and duties apart- from any regulative 
system ; to be conscious of no absurdity in saying that a man wrongs himself, 
and no man is wronged who has no rights — ' why then has he no rights against 
himself ]'— and much else which Austin would have relegated to the sphere 
of ethics. 

The chapter on administration of Justice, and the distinction between 
Punishment and Redress, Criminal and Civil law is well and clearly reasoned 
out. Modem definitions of law are subjected to considerable criticism, as 
omitting, in three respects, essential parts of modem legal systems. 

In the chapter on the state, the definitions of political society of Bentham 
and Austin are considered, and a new definition proposed and justified. 
The doctrine of the illimitable power of the sovereign in legislation is called 
in question under the new definition of law 'which. embraces all the prin- 
ciples applied by the state in administering justice, and not merely those 
which create and define duties ' ; the author's conclusion being based more 
on hypotheses than on facts. The question of the state's having legal rights 
against subjects is decided in the affirmative by application of new definitions 
of right and wrong. 

There is a very ingenious discussion on Property and Obligation, based 
however on a new definition of rights in personam^ confining their scope to 
a right to a duty to act, and to a negative wrong. ' Thus a personal right 
is a right to receive, while a real right is a right to retain.' The idea that 
a right in personam may be to a forbearance, e. g. arising from a contract in 
restraint of trade, the author rejects, or omits. 

There is also a new theory of the true distinction between substantive law 
and procedure, and an interesting and novel discussion on the origin of law. 
The book is an exceedingly suggestive one, though decidedly heterodox in 
its opinions. 

A Treatise on the Law of Bills of Lading. By Eugene Legoett. 
Second Edition. London: Stevens & Sons, Lim. Calcutta: 
"Thacker, Spink & Co. 1893. 8vo. Ixiv, cxiv and 671 pp. 

This work, the special characteristic of which has been the considerable 
number of forms of bills of lading collected in its appendix, has now reached, 
after some delay, a second edition, and in doing so has assumed almost 
an excessive bulk. It surely ought to be possible to deal with the law 
of bills of lading, which after all is not a subject of great magnitude, in less 
than nearly 850 pages. It certainly at first sight is refreshing to Bnd nearly 
fifty pages devoted to the Through Bill of Lading, for that curious and 
complicated product of commercial development bristles with difficulties, if 
it is sought to force it within the strict limits of legal propositions, and the 
temptation to the cautious writer of text-books to dismiss such a 
Frankenstein's monster rather summarily is great. But the appearance of 
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discussion in Mr. Leggett's book is delusive. One-third of the fifty pages are 
devoted to what is practically a verbatim reprint of Greeves' case, and the 
judgment of Kelly C.B. therein, while another eight pages cover an abstract 
of Moore v. Harris; when the statutes and cases cited at some length 
have been eliminated, the amount of discussion of principle left is re- 
markably small. 

Indeed while Mr. Leggett's book is useful as a collection of cases, 
for students to whom reports are not accessible, the grasp of principle 
displayed in it is very slight. A work whose main divisions are : — ' Part I. 
the Nature of a Bill of Lading, and its Legal Incidents. Part III. The 
legal effect of the several clauses and stipulations in the Bill of Lading. 
Part IV. The rights and liabilities of the several parties under the bill 
of lading,' obviously betrays a lack of the system and power of generalization 
necessary to the writer of a good law-book. A work which begins with 
a so-called definition of a bill of lading like the following : — ' A bill of lading 
is a negotiable document transferable by endorsement, and is made singly or 
in sets .... and is signed by the master or the purser of the vessel, or by an 
agent or clerk of the owner or charterers, or by a broker per procuration,' 
still more clearly shows the same failing. The definition quoied would tell 
a student approaching the subject for the first time nothing that would 
distinguish a bill of lading from a bill of exchange, except that it had some 
nndefbed connexion with a ship, and the student would read through 
six pages of details before reaching the clear and comprehensive definition 
of the Indian Stamp Act. The book, in short, is a good example of the old 
system of making books by stringing cases and headnotes together by 
general remarks. 

Mr. Leggett has done service in calling attention to the recent United 
States Act, which has declared the bills of lading in common use in England 
on ships trading with ports of the United States, null and void, and instead 
has endeavoured to make a contract for the parties. The key to the inter- 
pretation of this statute by the English Courts will be found in the Missouri 
case (1889) (42 Gh. D. 321), strengthened by a declaration inserted in the 
bill of lading of the intention of the parties that their contracts shall be 
governed by English law. The recent rules formulated by a London 
conference, too late for notice by Mr. Leggett, will call for practical 
attention when, if ever, it shall appear that any large shipowners intend to 
act on them. 

Darby and JBosaf/guefs Practical Treatise on the Statutes of Limitations 
of England and Ireland, Second Edition. By F. A. Bosanquet, 
Q.C., and J. R. V. Makchant. London : W. Clowes & Sons, 
Lim. 1893. xcii and 796 pp. 

A Treatise on the Statutes of Limitations. By Edgar Pebcy Hewitt. 
London: Sweet & Maxwell, Lim. 1893. xxvi and 335 pp. 

Twenty-six years have elapsed since the appearance of Darby and 
Bosanquet's Treatise on the Statutes of Limitations. During this period 
that work has held the field, no other very satisfactory dissertation on the 
subject of it having been produced. The result of this delay in the prepara- 
tion of a second edition has been to compel the practitioner to consult special 
handbooks in all cases in which the law since 1867 has been altered by statute 
or by decision. And in the interval since that date at least two important 
Acts of Parliament — the Real Property Limitation Act of 1874, and the 
Trustee Act, 1888 — and a mass of judicial opinion, have combined to alter, 
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modify or Eettle many points relating to the limitation of actions. In the 
meantime, Mr. Darhy has died, and Mr. Marchant has become the colleague 
of Mr. Bosanquet. The legal profession is to be congratulated upon the 
possession of a work, which, after a careful examination of its statements and 
comments upon difficult questions; appears to us to supply a long-felt want 
— the want of a reliable guide to a vei-y intricate and far-reaching branch of 
English jurisprudence. The plan of the new edition follows substantially 
that of its predecessor, but we are not surprised that, having regard to the 
causes already mentioned, it has become necessary, as the authors state, to 
rewrite the entire book. Dr. Hewitt's work is altogether upon a smaller 
scale than Messrs. Bosanquet and Marchant's. It does not pretend to col* 
late, compare, or distinguish decided cases to anything like the same extent 
as is done in the larger treatise, nor does it apparently aim at more than a 
clear exposition of the true meaning and application of the several statutes 
themselves as shown by the authorities bearing upon them. This is useful 
work, and as it has been done in a conscientious manner, Dr. Hewitt's 
labours will enable the student as well as the practical lawyer to find in a 
concise form the solution of most of the problems presented by the statutes 
in question. Probably few other subjects require so much consideration of 
legal priuciple as those arising in connexion with the statutory time-bar. 
The true nature of the right, contract or debt sued upon, the moment when 
the claim begins to be bured by time, the sufficiency of an acknowledgment 
relied on to stop the statutory time irom running, Uie interpretation of the 
somewhat crabbed language in which some of the euactments themselves are 
couched, have in their turn, and amongst many other abstruse points of law, 
given rise to much, and, in several cases, conflicting, decision. It is now, 
perhaps, time that an effort should be made, if not to codify, at least to 
digest, in a single statute the crowd of enactments having a limitation of 
suits as their object. It is certainly time that the inconsistency of the 40th 
section of 3 & 4 W. IV. c. 27 with the 3rd section of 3 & 4 W. IV. c. 42 
should be got rid of. And it is disappointing to find that the Legislature 
should not in the Trustee Act, 1893, ^^ch, while pretending to be a mere 
consolidation Act, contains at least some amendments of statutes incorporated 
in it, have given some assistance in the interpretation of the 8th section 
of the Trustee Act, 1888, with reference to the limitation of actions against 
trustees. 

Manual of Practice in the Court of Session. By M. J. G. Mackay. 
Edinburgh : William Green & Sons. 1 893. 8vo. xv and 
801 pp. 

Mb. Maokay's Practice of the Court of Session is a standard work. It is 
well known even to English readers. It has the rare distinction of being 
one of the few books about practice which a lawyer at any rate can read 
with pleasure. The extensive view however which Mr. Mackay took of 
his subject, though it made his book a mine of curious information, may 
possibly have increased its bulk beyond the size which suits the convenience 
of practitioners. The aim of the new Manuel of Practice is to provide 
a guide to the procedure of the Court of Session for the use of lawyers 
engaged in actual business. We cannot doubt it will answer its purpose. 
Mr. Mackay's reputation is an absolute guarantee for the accuracy of 
everything he writes. He is a master of his particular subject, and even an 
English lawyer, who cannot write as an expert about Scotch law, may admire 
the skill with which our author has compressed the results of his large and 
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valued treatise into the Manual. It is scarcely necessary to add that the 
statements in the book are brought well up to date. An English critic 
naturally turns to some of those points as to the jurisdiction of Scotch 
Courts which interest Englishmen. At pp. 58-61 he finds a succinct but 
perfectly intelligible account of jurisdiction founded on arrestment, whilst at 
p. 479 he finds a singularly terse and accurate statement of the Court of 
Session's jurisdiction in matters of divorce. It is satisfectory here to 
observe that the law of England and the law of Scotland have on this topic 
at last been brought into reasonable agreement. In both countries it is now 
settled that domicil is the basis or condition of jurisdiction. The Court 
of Session, on the one hand, if we understand Mr. Mackay rightly, no 
longer asserts the right to divorce persons who are not in &ct domiciled in 
Scotland ; the claim to base jurisdiction on a constructive domicil of forty 
days' residence has been given up. The English Courts, on the other hand, 
have, it may be confidently assumed, though Harvey v. Famie^ 8 App. Cas. 
43, is not absolutely decisive, abandoned the logically unfounded notion that 
an English marriage could not be dissolved by any foreign Court. This is 
a subject on which it would be easy to write pages. The point however to 
which we wish at this moment to call the reader s attention is that all the 
information which can be needed by any one as to the connexion under 
Scotch law between divorce jurisdiction and domicil is compressed into 
little more than one page of Mr. Mackay's admirable Manual. 

CammefUaries on tie Law of Public Corporations. By Charles Fisk 
Beach, Jr. Two Vols. Indianapolis: Bowen-Merrill Company. 
1893. La. 8vo. cclxiii, xxiv and 1692 pp. 

The law of corporations, public and private, has a peculiar importance 
in the United States, more especially through its intimate connexion with 
many great constitutional questions. Few branches of the law have had 
a fuller development there, or undergone a more thorough discussion. The 
American text-books on private corporations are many, and unusually 
satisfactory ; and public or municipal corporations have been the subject of 
a careful and able treatise by Judge John F. Dillon. Mr. Beach has thus 
entered a field already well occupied. It is to be regretted that he has not 
done more to justify the step. These two large volumes, which, by the way, 
give ample evidence of the author's debt to his predecessors, contain a 
copious citation of authorities that may well make them a convenient hand- 
book for the use of the practising lawyer. But of the careful thought and 
close reasoning which the difficulties of the subject particularly demand, there 
is hardly a trace. Doubtful and intricate matters in the law of municipal 
corporations, many of them deeply complicated by conflicting decisions and 
perplexed discussion, are passed over with an ease which, so far from 
removing the difficulties, scarcely suggests them. Of many conspicuous 
instances it will be enough to mention the power of municipalities to issue 
negotiable obligations ; their liability upon such obligations by estoppel based 
on recitals therein ; important constitutional questions as to the so-called 
' police power ' of the legislature, and the right of eminent domain ; and the 
thrice confused topic of a town's liability for the torts of its officers and 
agents. He who seeks for light on any of these vexed questions will obtain 
little from Mr. Beach beyond a reference to the principal cases which discuss 
them. As a whole the book difiers little from the great mob of law-books 
which, with many sins of omission, find such justification as they have in 
furnishing the profession with a kind of specialized digest of the authorities. 
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Company Law : an abridgment of the law contained in the Statute* and 
Decisions. By Montague Muir Mackenzie, Edward Arundel 
Geare, and Gawaynb Baldwin Hamilton. Loudon : Stevens 
& Sons, Lim. 1893. La. 8yo. Ixiv and 443 pp. 

It is not very long since we reviewed in these pages Mr. Manson's 
Dictionary of Company Law. Now we have a new index of Company Law, 
which has itself an exhaustive index. The book in our hands is an 
alphabetical index, with a second alphabetical index superadded. It is 
divided, neatly and logically enough, into three heads, first, ' the Formation 
of Companies,' secondly, ' the Company as a Going Concern,' and thirdly, 
' Winding-up and Eeconstruction.' For the first of these heads Mr. Geare 
is responsible, for the second and third, with the index and table of cases, 
Mr. Hamilton. What then is left for Mr. Muir Mackenzie ) Surely the 
supervision and editorship of the book as a whole. No, for the preface says 
that ' the labour which has been bestowed upon the work is entirely that of 
Mr. Geare and Mr. Hamilton,' and that any ' credit is due to them alone.' 
Upon this Mr. Muir Mackenzie would seem to be no more than an ' ornamental 
leader.' However this may be, the book which bears his name is likely to be 
useful in Company practice. It succeeds in its aim of bringing together the 
statutory enactments and the decisions of the Courts in a form easy of 
reference. We are a little surprised to find that there is only a single finger- 
post directing the wayfarer to the Directors' Liability Act of 1 890. But as 
a collection of the case law and statute law as focussed upon each of the 
myriad points within the ambit of Company law, this book bids fair to be 
useful to the officials of companies and a serviceable weapon in the hands of 
practitioners. It deserves a fair measure of success. 



A Guide to the Income-Tax Act* for the use of the English Income-Tax 
Payer, By Arthur M. Ellis. Third Edition. London : Stevens 
& Sons, Lim. 1 893. xix and 359 pp. 

Mb. Ellis's useful Guide to the Income-Tax Acts has, we observe, reached 
a third edition. We do not wonder at this. The book constitutes a con- 
venient manual for the guidance of persons unfoi*tunate enough to be involved 
in the meshes of our income-tax legislation. The work is a good one of 
its kind. We may nevertheless doubt whether the kind of book, of which 
Mr. Ellis's work is a good specimen, can without the aid of a lawyer be of 
much practical advantage to laymen. What ordinary man or woman, for 
example, without legal training can really understand the effect of Colquhoun 
V. Brocks^ 14 App. Cas. 493, the account of which fills eight of Mr. Ellis s 
pages ? The manual is probably meant for and used by solicitors and their 
clerks. To them it is, we doubt not, of real use ; and, after all, if manuals 
giving an account of the Income-Tax Acts are of not much use to the mass of 
laymen, it is not the writers thereof who aie to blame. They deal with an 
intractable material. Nothing but re-drafting and re-enactment can make 
the law as to income-tax, and the same thing holds good of all our financial 
enactments, really intelligible. There is in the nature of things nothing, but 
there is in the nature of modern parliamentary government a great deal, 
to make the production of a clear financial code, which should tell every 
intelligent man what are his obligations as a taxpayer, an impossibility. 
The nation and individuals would gain much by a codification of the Income- 
Tax Acts. But it is highly improbable that as things now stand the Income- 
Tax Acts will ever be codified. Meanwhile bewildered taxpayers must help 
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them selves out of their difficulties by the aid either of legal advisers or 
of manuals, and among legal manuals Mr. Ellis's Income-Tax Acts will 
be found to occupy a high place. 



The Law relating to Covenants in Restraint of Trade. By Josbfh 
Bridges Matthews. London : Sweet & Maxwell, Lim. 1893. 
8vo. ^46 pp. 

It reflects no small credit on a busy solicitor to have found time for the 
careful and exhaustive study of the law of covenants in restraint of trade. 
It is significant by the way of the tropical growth of our case and statute 
law that a single topic like this of covenants in restraint of trade or ' Service 
out cf the Jurisdiction/ or ' Conditions of Sale/ is enough to furnish forth 
a volume. In treating bis subject, Mr. Matthews has rightly recognized 
that to make it intelligible he must trace the history of these covenants. 
They illustrate in a remarkable way the self-adjusting power of the common 
law to meet new conditions. Necessarily they have changed much, but the 
principle which has moulded them from the reign of Henry V, and before it, 
until to-day has been the same, an industrial public policy, judicially 
expounded, setting strongly against monopolies and checking the illegi- 
timate impulses of private self-interest ; and this industrial policy is still the 
test of the reasonableness of the restraint, not merely the protection of the 
covenantee. It is the flaw in Fry L.J.'s judgment in RousilUm v. Rousitttm 
(14 Ch. D. 351) that it rests the modem doctrine too much on this protection 
of the covenantee. The only fault we can find with Mr. Matthews is that he 
has perhaps been over-scrupulous in setting out side by side what he calls 
the 'jarring opinions* of individual judges, as *Lord Justice Bowen's 
Theory,' * Lord Justice Cotton's Theory,' and so on. This method is apt to 
confuse, to blur the broad outlines of the subject. 

One excellent feature of the book is the digest of cases at the end, arranged 
in chronological order. 

Technology of Law, By Wm. T. Hughes, of the Colorado Bar. 
London : Stevens & Sons, Lim. 1893. Ixxi and 364 pp. 

Mb. Hughes is quite right in speaking of his book ' as a great innova- 
tion on the established forms of book-making/ Indeed what with the 
novelty and a certain nebulousuess in the author's style, we had a difficulty 
at first in understanding at what, in homely phrase, the author was driving. 
In due time, however, patience was rewarded, and we discovered that 
* Technology of Law ' meant nothing more formidable than a key— a skeleton 
key— to cases and text-books. The author's ' technological table,' ' tips or 
technics ' is in fact a list of the names of leading cases and legal maxims 
(' beacon lights,' Mr. Hughes magniloquently terms them ' shining on from 
age to age '), with the principal sub-headings of the subject to which they 
relate, and the names of relevant cases grouped under them. For the weak 
brother, who cannot turn at once to his appropriate maxim or leading case 
(and we fear the weak brethren are many), there is a subject-index referring 
to the technological table. The idea of the book has certainly merit — the 
merit of enabling a lawyer to get quickly on to the scent of the authorities 
he wants, and a generation groaning under the immensus aliartun super alias 
aeervatarvm legvm cumulus may be grateful for such assistance. But we 
think Mr. Hughes would better his method if he made the subject-index the 
main one, made it in fact a skeleton digest. 
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The Judicial Practice of the Colony of the Cape of Good Hope and of 
South Africa generally^ with practical forms. By C. H. Van Zyl. 
Capetown: J. C. Jutii & Co. 1893. 8vo. xvi and 674 pp. 

This is an admirable book, and supplies a want long felt by lawyers and 
students in South Africa. Owing mainly to a long series of well-considered 
decisions in the Cape Supreme Court, which have been adopted and followed 
by other South African Courts, a well-defined system of practice and proce- 
dure has been established. Yet no serious attempt has hitherto been made 
to provide a text-book on this important subject, and, as Mr. Van Zyl shows, 
many useful decisions have never to this day been reported. It would be of 
great advantage if he would publish the notes which he possesses of these 
unreported practice cases. 

The title of Mr. Van ZyVs book is cumbrous and might well be abbre- 
viated, while the general index might be improved and an index of cases 
added. As to the main contents less space should have been given to some 
of the minor subjects ; we refer, for instance, to the chapter on ' espousals.' 
On the other hand, such important features of the Roman Dutch system as 
the tenure and transfer of immovable property with its incidents, and the law 
of wills and Jidei commissay might have been dealt with at some length. 
And, though it would widen the scope of Mr. Van ZyFs book, it would be 
well worth while in a new edition to add a chapter on the special legislation 
on gold and diamond mining in South Africa. But these Mendly sugges- 
tions are not meant at. all to detract from the hearty praise which we have 
already gladly accorded to the book in its present form, and which is well 
worthy of the high reputation borne by its author among lawyers at the Cape. 



Forms of Judgments and Orders in the High Court of Justice and Court 

of Appeal. By the late Hon. Sir H. W. Seton. Fifth Edition 

by Cbcii. C. M. Dale and W. CLOwjis. Vol. III. London: 

Stevens & Sons, Lim. 1893. •'-'*• ^^^' ^^^" ^"^^ 1773-2607 pp. 

We welcome the prompt appearance of the third and final volume of 

' Seton.' It contains the ' apparatus,' the table of cases and the index for 

the whole work, and. is therefore invaluable to the practitioner in Lincoln's 

Inn. It is true that each of the two previous volumes had its own index. 

But what the Equity draftsman wants to aid him in his difficult task of 

settling minutes is the index to the whole work. For want of this we have 

ourselves known a Chancery counsel foiled in Court. This last instalment 

of a familiar helpmate is compiled with all the laborious care and patient 

industry which its predecessors have taught us to claim at the hands of 

Mr. Cecil Dale and Mr. Registrar Clowes. Our only quarrel is with the 

magnitude of the * Addenda,' which is pretematurally great. 



We have also received : — 

A Manual of the Law speciaVy affecting Catholics. By William Samuel 
Lilly and John E. E. Wallis. London : William Clowes & Sons, Lim. 
1893. 8vo. xvi and 266 pp. — The object of this book is to provide 
for the use of Catholics a manual of the law specially affecting their religion 
and their religious interests. Tlie authors appear to have accomplished 
their task in a satisfactory manner. The chapter in the book most interest- 
ing to the general reader is that which discusses existing disabilities, which 
the authors hope will * throw some light on the alleged disqualification of 
Catholics to fill the offices of Lord Chancellor of England and Lord Lieu- 
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tenant of Ireland/ It appears that in 1872 the late Sir Cobnan O'Loghlen 
put a question on the subject in the House of Commons to the then Attorney- 
General, now Lord Coleridge C.J, The answer given by the Attorney- 
General, which bears marks of careful consideiation, is given at length 
in Appendix C : it shows that in his opinion, given perhaps with some 
hesitation, that Catholics can fill both these offices. The reader will find the 
question discussed at p. 36 et seq. He will perhaps be surprised to 
learn how many and what serious disabilities were imposed on ' Jesuits and 
members of other religious orders or societies of the Church of Rome resident 
within the United Kingdom' by the Emancipation Act of 1829. No steps 
to give effect to these provisions of the Act have ever been taken, and as the 
penalties imposed by the Act can only be enforced at the instance of the 
Attorney-General in England or Ireland and of the Advocate-General 
in Scotland, it is highly improbable that any attempt will ever be made to 
enforce them. 

Supplement to the Fourth Edition by Leopold George Rcbbina of Byilhewood 
imd JarmmCe Conveyanemg. By the Editor and Abthub Tubnoub Md&rat. 
London : Sweet ft Maxwell, Lim. 1893. La. 8vo. xxxvi and 454 pp. — 
* The main object of this Supplement is to briog the Fourth Edition of 
Bythewood and Jarman*s Conveyancing up to date.' Thus say the editors in 
the preface. We consider that they have most carefully performed the task 
that they set before themselves. The changes in Statute Law made since 
the publication of the Fourth Edition in 1884 ^^ considerable. The 
reader will find full discussions of the Land Charges Begistration and 
Searching Act 1888 (at p. 10), of the Arbitration Act 1889 (at p. 57), of the 
Deeds of Arrangement Act 1887 (at p. 79), of the Mortmain Act 1892 
(at p. 216), of the Partnership Act 1890 (at p. 232), of the Lands Registry 
(Middlesex) Deeds Act 1891 (at p. 300), and of the * Estate Duty ' clauses of 
the Customs and Inland Revenue Act 1889 (at p. 383). On looking 
at these discussions the Conveyancer will find exactly what he wants. 
The editors have very carefully referred all the material decisions reported 
up to July 1893. On the whole we may say of this book that it is quite up 
to the standard to which Mr. Bobbins always attains : what higher praise 
can we give ? 

Parliamentary y County Council and Municipal Elections, By Patrick 
Jahss Blaib. Edinburgh : William Green & Sons. 1893. ^^^- xvand 
495 PP- — ^^'A is a useful practical treatise, and cannot fail to be of ser- 
vice both to aspirants for office and to the officials responsible for the due 
conduct of elections. Although primarily intended for Scotch readers, there 
is much in it which* is of more general interest. Not the least valuable part 
is the appendix, which contains a complete summary of the duties of the 
officials, upon and in anticipation of the various elections, together with the 
forms proper to be employed at each step. Tlie author gives some fac- 
simile illustrations of the way in which electors should not vote, together 
with information as to what amount of eccentricity in the marking of a ballot 
paper is allowable. Truly the capacity for error is infinite, and looking at 
these facsimiles one might think that the intelligent elector had been trying 
to play at the child's game, and ha'd endeavoured to place the mark at the 
right spot with his eyes closed. There are useful tables for the enumera- 
tion of votes. It may surprise some readers to learn that where there 
are two vacancies and five candidates — a by no means unusual case — in 
municipal contests, each voter may vote in any one of thirteen different 
ways. 
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The Law of Insurance ; including Fire, Life, Accident, Guarantee, and 
other Non-Marine Risks. By Abthub Biddle. Two vols. Philadelphia : 
Kaj ft Brother. 1893. ^- ^^^- ^^^f ^49 ^^^ 7^4 PP* — '^^^^ ^^ ^ valuable 
treatise on a subject of almost universal interest. There are few indeed 
who do not^ in some form or other, avail themselves of the modern facilities 
of insurance. Quite a new kind of insurance has recently developed itself 
in England in connexion with the guaranteeing of mortgages, and of deposits 
at banks and the like ; and owing to the depression in real estate, and to 
failures in Colonial banks, many cases on such policies are likely to come 
before the Courts. 

In an English case not yet fully reported {Dane v. Mortgage Insurance 
Company, W. N. 1893, p. 177) the decision seems to have turned on the 
di£ference in law between the contract of suretyship and that of insurance. 
On referring to the work before us we cannot find that this question is fully 
dealt with. But to the thorny paths of insurance — other than Maiine — this 
work appears on the whole to be a reliable guide. It contains several 
thousand references to English and to American reports, and the work will 
no doubt be found useful to practitioners on both sides of the Atlantic. 

Students Precedents in Conveyancing, By James. W. Clark. London : 
Sweet & Maxwell, Lim. 1893. vi and 144 pp. — This collection of ele- 
mentary forms has been made with the view of being useful to teachers 
of law and their pupils, as an aid to study, not for use in practice. 
Under these circumsiEinces can it be right in such a book to make the 
transferor of a mortgage debt convey the debt * as mortgagee ' (pp. 59, 6 1 
and 69), or to state as if there was no doubt on the point (p. 81) tfaiat in 
a settlement on marriage full covenants for title may be implied by convey- 
ing ' as beneficial owner,' or to make the advancement clause in a settlement 
apply to shares taken by appointment (p. 95) ; or in a conveyance on sale 
by mortgagee and mortgagor to omit the words by which the mortgagor 
directs as beneficial owner, besides conveying as beneficial owner (p. 9) ? 

The Students Guide to Real and Personal Property, By John Indebmaub 
and C. Thwaitbs. Third Edition. London : Q. Barber. 1893. 8vo. 192 pp. 
— ^This is the third edition of a book which is well known and needs 
no introduction to students who are preparing for the final examination 
for the Bar. The system is well constructed fur acquiring quickly an 
elementary knowledge of many of the principles of real and personal property 
law, and the questions and answers appear to be well chosen and arranged. 
It is hardly necessary to add that the book does not pretend to be, and is 
not, more than a guide or stepping-stone to more extensive reading, and is 
chiefly useful for examination purposes. 

Legal Studies in the University of Oxford, a Valedictory Lecture delivered 
before the University, June 10, 1893, by Jambs Brtcb. London: 
Macmillan & Co. 1893. 8va 35 pp.— This eloquent and instructive 
address, with which the Chancellor of the Duchy of Lancaster quitted the 
Begius Chair of Civil Law, after occupying it for twenty-three years, is 
worthy alike of the author and of the occasion. It will repay the perusal of 
all who are interested in that renascence of Boman law in this country 
which the ex-professor has done so much to promote. 

Rides and Usages of the Stock Exchange, By G. Hsbbebt Siutfield 
and H. S. Caxttley. Second Edition. London : Effingham Wilson & Co. 
8vo. xviii and 181 pp. — This UEcful little hand-book has reached a 
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second edition. It gives the most recent decisions on the rules of the Stock 
Exchange, and will doubtless be found valuable both to members and to the 
public. 

The Revisei RejporU, Edited by Sir F. Pollock, assisted by R. Campbell 
and O. A. Saundebs. Vol. XI. 1809-1811 (17 & 18 Vesey — 11 East — 
12 East — 2 Taunton — 2 Campbell). London: Sweet k Maxwell, Lim. 
Boston: Little, Brown & Co. 1893. La. 8vo. xvi and 847 pp. 

The Revised Reports, Vol. XIL 1811-1813 (i & 2 Ball & Beatty— 
19 Ves. — I Ves. & Beames— 13 & 14 East — 3 Taunt. — Wightwick — 
2 Camp.). London : 1893. La. 8vo. xv and 791 pp. 

A Treatise on the Law of ExeciUcrs and Administrators, By the Right 
Hon. Sir E. V. Williams. Ninth Edition. By the Hon. Sir Rolaku L. 
Vaughak Williams. Two vols. London : Stevens & Sons, Lim. Sweet & 
Maxwell, Lim. 1893. La. 8vo. cxvi, viii and 2 131 pp. — Review will follow. 

A Treatise en the Law of PartnersJiip. By the Right Hon. Sir Nathaniel 
LiNDLST. Sixth Edition. By W. B. Lindlet. With an Appendix on the 
Law of Scotland by J.. Campbell Lorimeb. London : Sweet & Maxwell, 
Lim. 1893. La. 8vo. Ixii and 939 pp. — Review will follow. 

The Principles of the Law of Evidence. By W. M. Bert. Eighth Edition. 
By J. M. IiKT.Y. With Notes to American and Canadian Cases by C. F. 
Chambeblatne. London : Sweet & Maxwell, Lim. Boston : The Boston 
Book Co. 1893. La. 8vo. Ix and 703 pp. — Review will follow. 

Commercial Law. By J. E. C. Munbo. London: MacmiUan & Co. 
1893. Sm. 8vo. 191 pp.— Review will follow. 

A Handbook of HuJband and Wife according to the Law of Scotland. By 
F. P. Waltok. Edinburgh: W. Qreen & Sons. 1893. 8vo. Ixxi and 
510 pp. 

A Handbook of Prescription according to tlie Law of Scotland. By J. H. 
Millar. Edinburgh: W. Qreen & Sons. 1893. 8vo. xxxvi and 232 pp. 
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AS I have strongly recommended Mr. Clark's useful little book of 
L. precedents^ I may perhaps be allowed to answer some criticisms 
that have been made upon it and which may perhaps puzzle 
students. It is the received practice of conveyancers to make the 
transferror of a mortgaged debt convey ' as mortgagee ' : Wols. Free. 
280, I Frid. 623, I K. & E. 218. In a conveyance on sale by 
mortgagor and mortgagee where the mortgagor conveys as ' bene- 
ficial owner ' it is not the practice and it would be useless to insert 
any words of direction by him *as beneficial owner.' I have 
never heard it doubted that in a marriage settlement full covenants 
for title may be implied by the words ' beneficial owner ' Wols. & B. 
35, Elph. Introd. Conv. 276. The question whether the advance- 
ment clause in a settlement should extend to shares taken by 
appointment is rather vext (see this question discussed 38 Soli- 
citors' Journal, 248) ; while in 2 K. & E. 461 following 3 Dav. Free. 
159 it is stated that the more correct practice is not to extend it to 
appointed shares, it is so extended either expressly or by necessary 
implication in Wols. Free. 76, 2 Frid. 294, 317. 

Howard W. Elphinstone. 



Mr. George B. Smith of San Francisco, whose Critical History of 
Modem English Jurisprudence (San Francisco^ ^^93, 83 pp.) lies 
before us^ appears to think that all English lawyers implicitly 
accept the whole of Austin's philosophy — if it is a philosophy — 
of law. We have already hinted on more than one occasion that 
this is not exactly so, and we beg to repeat that when some of us 
express opinions inconsistent with Austin's (which Mr. Smith has 
duly noted) we are quite aware of the inconsistency, and mean 
thereby to signify that we do not agree with Austin (which natural 
inference Mr. Smith, we know not why, seems unwilling to draw). 
Further we do not think it necessary to be constantly contradicting 
Austin's fallacies in set terms, partly because we do not wish 
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needlessly to hurt the feelings of any one who still believes in 
them, but chiefly because we regard Austin's particular form of 
Naturrecht (for Naturrecht it is, as Dr. Brunner has pointed out) as 
already dead and. buried for all students who have any sense of 
history. We welcome Mr. Salmond's fresh and ingenious 'First 
Principles of Jurisprudence ' as a healthy sign of independent life 
among the younger generation. F. P. 



The Sale of Goods Act, 1893 (56 & 57 Vict. c. 71). — 
Considering that this is merely a codifying Act, which has been 
carefully drafted to avoid the introduction of contentious matter, 
it has been a most unconscionable time in passing. However 
it is now on the statute book and forms an impoi-tant step in 
the codification of contract law. It follows the lines of the Bills 
of Exchange Act, and is in general clear and concise, including 
in its scope almost the whole of the rules of law relating 
to its subject. It was not to be expected that in the present 
state of Parliamentary business any serious attempt could be made 
to materially alter the Statute of Frauds, but in its re-enactment 
several necessary verbal alterations have been made, and the 
following clause has been added: — 'There is an acceptance of 
goods within the meaning of this section when the buyer does 
any act in relation to the goods which recognizes a pre-existing 
contract of sale whether there be an acceptance in performance of 
the contract or not.' This disposes of a class of cases of which 
Taylor v. Smith ('93, 2 Q. B. 65) was the last reported example. 
Another controversy which has been set at rest is that aroused by 
the decision in Bentley v. VUmont (la App. Ca. 471), which Lord 
Watson declared in his judgment to be an iniquitous result of 
the Larceny Act. Now, notwithstanding that statute, the property 
in goods obtained fraudulently from the owner by means not 
amounting to larceny, does not revest in the original owner 
' notwithstanding any intermediate dealing with them, whether 
by sale in market overt or otherwise ' * by reason only of the 
conviction of the offender.* An innocent purchaser, without 
notice, who pays cash against the goods, is so far protected. 

The Act does not affect the sale of horses : although an attempt 
was made to draw up a code of rules to supersede the old Acts 
of Philip and Mary, and of Elizabeth, it came to nothing : a similar 
fate befell a section abolishing the privilege attaching to sales 
in market overt, which remains unaltered, but what is exactly 
market overt is still unsettled, although Hargreave v. Spink ('9a, 
I Q. B. 25) seemed to render some definition necessary. Notwith- 
standing apparent obstacle?, it was found possible to extend the 
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operation of the Act to Scotland by means of saving clauses 
and some special provisions, so that we now have the law ap- 
plicable to all three countries within the four comers of a single 
statute. The following are unaffected : — bankruptcy, the rules of 
the common law, including the law merchant (save in so far 
as they are inconsistent with the express provisions of this Act), 
and in particular the rules relating to the law of principal and 
agent, the effect of fraud, misrepresentation, duress, or coercion, 
mistake or other invalidating cause, bills of sale, mortgages, 
pledges, charges, &c., and in Scotland the landlord's right of 
hypothec or sequestration for rent. 

Besides the Statute of Frauds (ss. 16 and 17) and Lord Tenterden^s 
Act (s. 7), the following are repealed : — The Brokers Act, the Mer- 
cantile Law Amendment (Scotland) Act, 1856, ss. 1-5 (inclusive), 
and the Mercantile Law Amendment Act, 1856, ss. i and %, 



Mr. Gilbert ought to search the law reports for motives for 
comic operas. The 'Sultan of Johore' or *The Baker and the 
Sultan ' would, to begin with, be a capital title for a musical per- 
formance at the Savoy Theatre. The Sultan's feats in the Law 
Courts would lend themselves admirably to the treatment in 
which Mr. Gilbert's genius excels. We have first the worthy and 
unpretending Albert Baker who sues for the hand of Miss Mighell, 
obtains her love, and promises her marriage. Then Mr. Baker is 
the gay deceiver who is pursued by the injured fair into the Law 
Courts. Her triumph seems certain, when suddenly Albert Baker 
is transformed into the sovereign prince, the Sultan of Johore, 
and asserts his immunity from the laws of England. The lady 
produces the Queen's writ; the Sultan brings out of his pocket 
a certificate of sovereignty from the Foreign Office. A Court, amid 
the universal approval of international lawyers, pronounces that 
it has no jurisdiction over a sovereign. The Sultan is trium- 
phant ; the lady loses her case, and, we presume, pays costs. Surely 
Mr. Gilbert's genius can make something out of these suggestive 
incidents. 

Mighell v. The Sultan of Johore, '94, i Q. B. (C. A.) 149, though it 
has its comic side, is a decision of some importance. It biings 
a whole line of cases to their logical conclusion. It establishes in 
the most distinct terms the broad principle that the Courts of this 
country have no jurisdiction over an independent foreign sovereign 
unless he submits to the jurisdiction, and that such submission 
cannot take place until the jurisdiction is invoked. Doubts which 
might be raised by Mu?idcfi v. Duie of Brunswick, 10 Q. B. 656 ; 
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Duke of Brunswick v. Kif^ (^Hanover, 6 Beav. t ; a H. L. C. i ; and 
Wadsioorth v. Q^ueen of Spain, ao L. J. (N, S.) Q. B. 448, or rather by 
expressions used in the course of these cases^ are now set at rest. 
The Courts have no jurisdiction over a sovereign independent 
prince either in his public or in his private capacity. Mighell 
V. Sultan ofJohore in fact simply applies to different circumstances 
the principle involved, The Parlement Bel^e, 5 P. D. 197. 

A curious question of international law still remains open for 
decisioui and is not touched by Mighell v. The Sultan of Johore, nor 
by The Parlement Beige. What, if any, are the immunities, whilst 
in England, of an ambassador accredited by a friendly sovereign 
power, not to the Crown, but to some foreign sovereign ? The very 
general language used by Brett L. J. in The Parlement Beige, 5 P. D. 
197, 213, and approved by him as Lord Esher in Mighell v. The 
Sultan ofJohore, suggests that such an ambassador is free from the 
jurisdiction of our Courts. The suggestion, which probably was 
not intended, is, it is submitted, erroneous. An ambassador 
accredited, e. g. by the Tsar to the King of Italy, stands when in 
England in the same position as any other Russian. 

The sole point actually determined by The Industrie, '94, P. (C. A) 
58, is that a charterparty for the carriage of goods on board 
a German ship from one foreign port to another need not neces- 
sarily be presumed to be a German contract, and made subject to the 
law of the flag. Such a contract when made in an English form 
in England may be an English contract governed by English law. 

The decision is of importance as exhibiting in a very strong light 
two tendencies of English judges when construing a contract as to 
which one may doubt whether it is or is not made subject to foreign 
law. The one tendency b to hold that the only principle applicable 
to the case is that the contract must be construed in accordance 
with the law to which the parties presumably intended to subject 
themselves {Lloyd v. Ouibert, L. R. i Q. B. 115). The other tendency 
is to assume, in applying this principle that if the contract was 
made in, or had any relation to England, the parties intended to 
subject themselves to English law. The existence of this second 
tendency or bias on the part of English judges will no doubt be 
disputed, but to anyone who has carefully examined the line of 
cases to which Uoyd v. Ouibert, The August, '91, P. 328, and The 
Industrie belong, the prevalence of a leaning, possibly not an 
unreasonable leaning, towards the assumption that English law b 
the proper law of any contract connected with England, must 
appear a marked characteristic of English Courts. 
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SautA Helton 8fc. Co. v. The North Eastern News Association, '94, 
I Q. B. (C. A.) 133, determines that an action of libel will lie at the 
suit of a corporation in respect of a libel calculated to injure its 
reputation in the way of its business, without proof of special 
damage. This decision will cause surprise to lawyers. It is 
quite in conformity with the Metropolitan Saloon Omnibus Co. v. 
Hawkins, 4 H. & N. 87, but is noteworthy as carrying out the 
principle to which the Courts clearly now adhere, that the right of 
a corporation to sue for a wrong is in general the same as the right 
of a natural person. The limits to be placed on the application of 
this rule arise simply from the fact that there are certldn' things 
which cannot conceivably be done by a corporation as such. 
Hence a corporation cannot sue in respect of the imputation of 
murder or adultery. As a corporation cannot commit these offences, 
to charge a corporation with them is simply to utter senseless abuse. 



To many readers Bmoes 8f Partners v. Press, '94, 1 Q. B. (C. A.) 
202, will prove the most interesting case in the Law Reports for 
this quarter. It deals with the rights of employers and employed 
in the case of a strike, and proves that under the Employers and 
Workmen Act, 1875, 38 & 39 Vict, c 90, workmen belonging to 
a union, who in breach of contract refuse to work with a non- 
unionist, may be substantially fined. The decision, we venture to 
say, will commend itself to everyone's good sense. The proper 
correlative of any man's freedom to enter into a contract is liability 
to pay damages for the breach of it, and the very considerations 
which make it economically and politically desirable that workmen 
should be able both individually and collectively to make any 
promises they choose, also make it imperative that the breach of 
such promises should subject them to pecunifiry loss. Pactum serva 
is an elementary maxim, but it is a sound and a just one, and like 
all just rules applies to ^very class of the community. 



In Synge v. Synge, '94, i Q. B. 467, the Court of Appeal has 
extended the sound and useful rule in Hoehster v. De la Tour, 
2 E. & B. 678, 22 L. J. Q. B. 455, that disabling oneself from the future 
performance of a contract may be treated as an immediate breach, to 
the case of a man alienating inter vivos what he has promised to leave 
by wiU. The contract being here in consideration of marriage, the 
Court intimated that, if asked, it would have decreed specific relief 
against all persons claiming through the promisor as volunteers. 
As to the existence of a binding though informal contract the case 
is a simple application of Hammersley v. Le Biel, 12 CI. & F. 45.. 
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Readers accustomed to the ways of the Law Reports will see with 
only moderate surprise that Kay L.J. is represented as sitting 
alone in the Court of Appeal and as giving judgment on a certain 
day in January 1874. 

Lord Justice Bowen's judgment in American Must Co, v. Hendry 
(5 R- 331) carried us back to * wild times/ We are nearing the 
twentieth century now, but we still have — such is the continuity 
of English law — bailiffs scaling walls and assaying windows to 
effect their raid on the Englishman's castle. In Long v. Clarke 
(69 L. . T. R. 654) the bailiff had got over the wall of the 
tenant's back garden by means of a ladder and so through 
a half-open window at the back of the house. The legality 
of this was impugned on the strength of Scott v. Buckley 
(16 L. T. R. 573), but the Court of Appeal had no difficulty in 
adopting Eldridge v. Stacey (15 C. B. N. S. 458) in preference: 
as Kay J. justly remarked, if you may get in through an upper 
window by a ladder why not over the wall of the curtilage? 
Lot Lewis v. Owen a few pages further on (69 L. T. R. 86 j) we 
have the primitive scene of private war re-enacted — the tenant 
assaulting the bailiff while getting over a hedge. The County 
Court has now jurisdiction to fine for this (County Courts Act, 
1888, 0. 43), and it is satisfactory to know that the jurisdiction 
is punitive and non-appealable : for this kind of self-help is to 
be discouraged. 

Section 25 of the Companies Act, 1867, is an edge tool, dangerous 
to play with (Re Eddystone Marine Insurance Co. '93, 3 Ch. 9) (C.A). 
It does not enable you to allot shares for nothing merely by 
registering a contract, however honest your intentions may be. 
* Meaning/ as Mr. Macey^ the parish clerk in Silas Mamer^ said, 
' doesn't go far in these mattera. You may mean to stick things 
together and your glue may be bad, and then where are you?' 
Where the allottees of these shares were was on the list of contri- 
butories. Browning's case (10 Times L. R. 274) is the sequel of this 
transaction. Some of the shares given away under the registered 
contract had got into the hands of a bona fide holder for value, 
but unluckily for him the certificates had on the face of them 
'Bonus Shares,' and the Court held this enough to fix him with 
notice that they were unpaid. No satisfactory device for getting 
round sec. 25 has yet been invented. 



Be Low, Bland v. Low ('94, i Ch. (C. A.) 147) is a very interesting 
illustration of legal juggling. Take a Scotch judgment debt, 
statute barred in an English administration and of no value. 
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Register the judgment under the Judgments Extension Act, 1868, 
sec 3. Now remove the hat and the judgment appears as a good 
claim against the English assets. This surprising transformation 
results from registration under the terms of the Act. It gives 
a new cause of action and so rehabilitates the debt. If this is not 
driving the conventional coach and six through an Act of Parlia- 
ment, it is certainly circumventing the statutory bar. But one is 
not sorry to see this technical and sometimes unconscionable defence 
frustrated occasionally. 

Testators must now read up Acts of Parliament very industriously, 
otherwise they may find their intentions sadly frustrated. This is 
the moral of Me Bridget^ Brompton Hospital for Consumption v. LetoU, 
'94, I Ch. 297 (C.A.). The principle applied by the Court of 
Appeal is merely the old one that a will speaks as to the property 
comprised in it as from the testator s death, which is well enough 
if the language which the will uses is a testator s own and. not 
imputed to him. But when a long and obscure Act of Parliament 
provides in some belated section that — * horse ' in a will shall be 
deemed to include 'cows/ no one can feel sure of the effect of 
his testamentary intentions. Re Bridget is too suggestive of this. 
A testator gives all his pure personalty to a charity, and then a 
Mortmain Act comes and says that pure personalty is to include 
impure personalty and realty. 

Etherley 8fc. Co, v. The Auckland District Board, '94, i Q. B. (C. A.) 37, 
follows Hill V. Thomasy '93, % Q. B. (C. A.) 333. It must now therefore 
be taken as finally settled, as far as the matter can be decided by 
the Court of Appeal, that the standard of comparison by which to 
determine whether traffic is ' extraordinary ' within the meaning of 
the Highways &c. (Amendment) Act, 1878, sdc. 23, is the ordinary 
traffic on the road in question, not that on other roads in the district. 
Whether this is really the meaning of the Act is at any rate open 
to doubt. The principle adopted by the Court of Appeal leads to 
the result that no traffic can in the long run be ' extraordinary,' 
for when it becomes habitual it must be the ordinai*y traffic carried 
over a particular road. 

'Estoppels' said Lord Bramwell 'are odious.' Certainly they 
are not easy of application. Foster v. Tyne Pontoon 8f Dry Docks Co. 
(63 L. J. Q. B. 50) is an instance. It was a case of fraud by the 
secretary of a company, a fraud which it must be admitted had 
the simplicity of true genius. Meeting a member of the company 
the secretary said to him, 'Would you like some more of that 
stock?' The member said he would, and paid ^^300, and the 
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seoretary sent him a transfer. Then he took more stock and 
received more transfers. The defect of all these transactions was 
that the transferor was a fictitious person. The secretary could 
not register or furnish certificates — it would have led to detection — 
but he did what he could, he sent dividend warrants on the stock 
in the name of the company to the stockholder, and so ' made his 
mind easy.' This was relied on as an estoppel against the company. 
But the Court on the authority oiSimm v. Anglo-American Telegraph Co. 
held that the warrants did not amount to a representation of the 
transferee's title. Sending dividend warrants however is a stronger 
thing than the merely ministerial registration in Simm v. Anglo- 
American Telegraph Co. (5 Q. B. Div. 216). Moreover the recent case 
of Balkis v. Consolidated Co. (69 L. T. R. 598) seems to carry the 
principle of estoppel a good deal further than Simm v. Anglo-American 
Telegraph Co. 

The unity of husband and wife may still have a mystical reality, 
but as a legal doctrine it is in ruins. We hi&ve now got so far 
that, a husband is not ^ interested ' in a business carried on by 
his wife {Smith v. Hancock^ '94, i Ch. 009), a highly convenient 
doctrine for a husband who wishes to evade a covenant he has 
entered into against rival trading. You have only to get your 
wife to set up business in her own name, write circulars /or her to 
'old friends' and so forth. The artifice is too transparent. In- 
credulue odi. But conveyancers will in f^ture have to adapt the 
form of covenant to meet Kekewich J.'s decision, which in point of 
law seems right enough. 



Bankruptcy is rightly recogni;;ed as an invaluable means of 
getting rid of your labilities especially now the Legislature has 
made nearly everything proveable. But there is one liability 
which even bankruptcy will not extinguish, and that is the liability 
to maintain a wife. A bankrupt can no more rid himself of 
this than he can realize his wife as an asset, ^ence alimony 
is not a proveable debt. The Court of Appeal so decided some 
time ago {Linton v. Linton, 15 Q. B. Div. 239), and now Kennedy 
and Vaughan- Williams JJ. have expressed the view that even 
arrears of alimony due at the date of the receiving order are 
not proveable {Re Hawkins, Ex parte Hawkins, '94, i Q. B. 25). This 
is a very practical question because bankrupts generally manage to 
have an income, and if they have they must on this very proper 
conclusion share with their partners for life. Persons about to 
marry must reckon with this state of the law before they ' venture.' 
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An equitable tenant for life of the male sex may be let into 
possession to manage his property on undertakings {Re Wt/thes^ 
'93> * Ch, 369). Why not then a young married lady 1 Chitty J. 
saw no objection, nay, invested the lady with all the powers of 
a tenant for life under the Settled Land Acts {Re Bogota '94, i Ch. 
177). The rich young heiress or widow is a favourite Conception of 
our dramatists and novelists, old and new, and there is no reason 
why the Lady Olivia should not do quite as well as Sir Toby. 
French wives are notoriously good at business,— ^Max O'Bell ascribes 
the wealth of France to their predominance in the shop and pru- 
dence in investing. Fnglish women are not much behind in the 
matter of driving bargains. Granted the capacity, it is an undeni- 
able truth of human nature, that things are never so well looked 
after as by a person with an interest. Trustees may do their duty, 
but they cannot feel any burning zeal. 



Judicial loyalty too often stereotypes bad law. Happily the bad 
law embodied in Malins V.-C.'s decision {Hunt v. White, 37 L. J. 
Ch. 326) — that covenants for title do not extend to a defect known 
at the time to the purchaser — seems to have been unknown to the 
profession, at least it had not got into the text-books, so the Court 
of Appeal had no scruples in overruling it : Page v. Midland Ry, 
Co., '94, 1 Ch. I J (C. A.). Malins V.-C.'s decision, if it stood, would 
destroy nearly the whole value of covenants for title. It is in- 
structive to compare or contrast with Page v. Midland Ry. Co. the 
principles laid down by Tindal C.J. in Margeteon v. Wright (5 M. & 
P. 606) that a person who buys a horse with a warranty of title 
cannot sue the seller on the warranty for a defect, say of blindness, 
which he, the buyer, knew of at the time he bought the horse. Li 
the latter case the blindness is an actually existing disparagement 
of value in the thing sold abating the price; in the former the 
defect is in the title, not in the thing. It may never affect the 
purchaser at all, and being fortified by the covenant does not 
usually abate the price. 



Infants have many privileges, and one of them is that if 
an infant witness in a criminal case breaks the condition of 
his recognizances with the Crown, his recognizances cannot be 
estreated being a matter of contract. The practical result of this 
is that if a witness necessary for a prosecution is an infant, he 
should be subpoenaed. Then if he disobeys the subpoena he may 
be attached {Reg. v. Emeet W. Smith, 17 Cox. C. C. 601). 
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VUzen V. Nicoh^ '94, 1 Q. B. 92, may be studied with satisfaction 
by anyone who dines at eating-houses. The result of the case is 
that if a customer of such a house gives his coat to a waiter to hang 
up, and the coat being hung up is stolen, the jury may find the 
keeper of the house liable in damages for the loss of the coat, and 
in such a case the verdict which the jury may give they will give. 
The moral for the customer is that he had better not hang up his 
coat for himself. Here, as elsewhere, the principle applies, ' Never 
do for yourself what you can get another person to do for you.' 



In Goods of Tamplin^ '94, F. 39, is in one sense a mere decision on 
a point of practice, and the circumstances of the case look at first 
sight specially complicated ; yet, like many other decisions as to 
points of practice, it in reality determines or affirms a general and 
simple principle. The principle which the case illustrates is this : 
that our Courts wiU not grant probate of a will dealing solely 
with immoveable property in a foreign country. In Goods ofTamplin 
should be read together with British South Africa Co. v. Companhia 
de Moqambique^ '93, A. C. 602. The two decisions both exhibit the 
fixed refusal of our Courts to deal in any way with the determina- 
tion of rights to foreign land, and this sound resolution, whatever 
its historical origin, affirms one of the most fundamental principles 
of private international law, viz. that the Courts of a country ought 
not to determine matters as to which they cannot give an effective 
judgment. 

Botoen v. Anderson^ '94, i Q. B. 164,. with which should be read 
Sandford v. Clarke, ai Q. B. D. 398, and Jones v. Mills, 10 C. B. N. S. 
788^ ought to dispel the delusion, which by the way has influenced 
the whole of our legislation with regard to County Courts, that an 
unimportant case, that is, a case not involving a claim to heavy 
damages or to valuable property, must be a simple case. Bowen 
V. Anderson is as unimportant a case as one can find. The only 
practical matter to be determined is whether A^ who treads on 
a loose coal-plate, and falls into the hole which it ought to cover, 
and thereby breaks his leg, can recover damages of probably no 
great amount from the landlord of the house in front of which the 
plate stands. The defence of X the landlord is in substance that 
A*% remedy (if any) is against ¥ the tenant of the house, and when 
this question comes to be carefully considered it is found to raise 
among other points the inquiry, what is the true position of a 
weekly tenant) Is he a person who takes a house for a week, 
and to whom, if the tenancy continues, the house is re-let weekly, 
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or is he a person who takes a house for an indefinite period firom 
week to week, subject to have his tenancy determined by due 
notice, which may perhaps mean as much as a week's notice? 
The Queen s Bench Division, represented by Wills J. and CoUins J. 
— ^than whom it would be difficult to find two more competent 
lawyers — have now decided, following JoneB v. Jfi/&, that the position 
of a weekly tenant is that of a tenant who holds for an indefinite 
period, subject to the determination of his tenancy by reasonable 
notice to quit. But not more than six years ago, Mr. Justice Wills, 
as he himself with characteristic and admirable candour points out, 
decided in efifect that in the case of a weekly tenancy a house was 
re-let to the tenant every week. The right of the plaintiff in 
Bowen v. Anderson to recover damages for breaking his leg was 
therefore found to depend on the answer to a question of law 
so uncertain that a first-rate lawyer might without discredit give 
a wrong reply to it. An unimportant case therefore turns out to 
be a most difficult case. 



Bowen y. Anderson is interesting from another point of view. 
The abolition or simplification of forms of pleading has led to an 
idea that the choice of parties to an action is no longer of any 
great importance. In one sense this is true. An error as to parties 
can now in most cases be amended and therefore involves no more 
than a certain loss to the plaintiff in the matter of costs. Still, 
that the right plaintiff should direct his action^ against the right 
defendant, or, in other words, the choice of parties, must always at 
bottom be a matter ^f essential importance. It lies at the very 
basis of every attempt to enforce a legal right, and the necessity 
for a right choice cannot be got rid of by any change in the system 
of pleading. In Bowen v. Anderson the question to be determined 
was in reality, who was the proper defendant, was it the landlord 
X, or the tenant 71 In other words, the case raised a question as 
to the selection of parties. 



Bond V. Plumb J '94, i Q. B. 169, is in itself an unimportant 
decision. It determines that a betting agent who had violated the 
spirit had also broken the letter of the Betting Act, 1853, 16 & 17 
Vict. c. 119. It however reminds us that though his conduct was 
opposed to the whole spirit of the Betting Act, he would have 
escaped punishment if it could have been shown that his case did 
not fall within the exact words of a singularly ill-drawn enactment. 
We are thus forced, not for the first time, to consider a question 
which has frequently been raised in these pages. Is it reasonable 
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that our judges should apply to statutory enactments a system of 
interpretation far narrower than that which they apply to the 
interpretation of Common Law maxims? The inquiry deserves 
a careful answer, for until a satisfactory reply is discovered many 
lawyers, who are not in the least opposed either to reform or even 
to innovation, will continue to deprecate the codification of the law. 
They dread that the broad principles of the common law, when 
reduced to a statutory form, should be interpreted not in accordance 
with their spirit, but simply in accordance with their letter. 



Does the elector for a particular borough possess a legal right to 
have a petition presented to the House of Commons by the M.P. 
for the borough 1 

CAaffers v. Go/dsmid^ '94, i Q. B. 186, answers this question in the 
negative. The oddity of the thing is that any man with education 
enough to make the inquiry should have thought that it could 
seriously be raised before a Law Court. The notion that the 
Queen's Bench Division wonld under any cii-cumstances issue a 
mandamus to the member for the Southern Division of St. Fancras 
commanding him to present a petition to the House of Commons, 
is on the face of it so absurd that one wonders it could seriously 
enter into the mind of ^ny Englishman. But the ridiculousness of 
Mr. Chaffers' action does not end here. It rests on the belief, which 
is moi-e prevalent than educated men suppose, that the member for 
a borough or county is under some special legal obligation to his 
constituency. This idea contradicts the whole theory of our 
constitution. For it is elementary knowledge that the member 
for St. Fancras is, when once elected, under the same obligations 
as any other M.F. He is a Member of Parliament. His duties 
whether legal or moral are duties owing to the nation, and not 
duties owed to St. Fancras or to the electors thereof. 



A guaranty which is a guaranty and nothing more, is unenforce- 
able if made by word of mouth ; a guaranty which is something 
more than a guaranty, e.g. is part of an arrangement to share 
profits, is enforceable though made by word of mouth. This is the 
broad effect of Couturier v. Hastie, 8 Ex. 40, which is followed in 
SuUon V. Grey, '94, i Q. B. (C. A.) 285. Against the legal soundness 
of a distinction created by the subtlety of Farke B. we have nothing 
to object. But that it is a distinction grounded on common sense is 
a thesis we should be sorry to maintain. It is one of the endless 
niceties which are due to the feeling of our judges that the 4th and 
17th sections of the Statute of Frauds have worked injustice. Is it 
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not time to consider whether the provisions of the Statute (a portion 
of which have been at once repealed and re-enacted by the Sale of 
Goods Act, 1893) and all the refinements to which these provisions 
have given rise should be done away with 1 Scotland prospers, and 
the 4th and 17th sections of the Statute of Frauds are unknown to 
Scotland. 

SAaw V. (?• W. R. Co.y '94, i Q. B. 373, is a singular example of 
a case of some general importance being decided on a ground not 
taken in the argument at all. The effect of the decision is that 
loss of goods carried by railway, when due to a wilful wrong of 
a servant of the Company, such as theft, outside the scope of his 
employment, is not within s. 7 of the Bailway and Canal Traffic 
Act, and therefore the Company remains free to exempt itself by 
special contract within the saving of s. 6 of the Carriers Act of 
1830, without regard to the contract being reasonable or not within 
the meaning of that term in the Railway and Canal Traffic Act. 
The Company may be said to be in luck: but we confess that 
we have little sympathy for parties who send valuables as common 
^^^igga^e undeclared and uninsured, and then expect to recover the 
full amount. 

There is no doubt in fact that s. % of the Partnership Act, 1890, 
was not intended in any way to alter the law as settled by Cox v. 
Hickman^ 8 H. L. C. 268, and explained in later cases^ as to the extent 
to which receipt of a share of profits is evidence of partnership. 
North J., after carefully examining the language of this part of the 
Act, concluded that it gave effect to the decisions which were the 
ultimate authorities when the Act was passed, and that it might 
properly be illustrated by them : Bams v. Davis, '94, i Ch. 393. 



Is the registered proprietor of a London cab responsible for acts 
of negligence committed by the driver who is not his servant, but 
has hired the cab? King v. Spurr^ 8 Q. B. D. 104, answers this 
question in the negative. King v. London Improved Cab Co,, 23 Q. B. 
Div. 281, answers the question in the affirmative^ and is followed 
by Keen v. Henry, '94, i Q. B. (C. A.) 292. This reply is satisfactory 
to every Londoner who is not a cab-owner, but^ be it remarked, it 
can give no satisfaction to anyone who is injured by a cab-driver's 
negligence out of London, for the cases we have referred to apply 
solely to cabs within the terms of the London Hackney Carriages 
Act, 1843, ^^ 1 ^ic^- 0. 86, and imply, if they do not affirm, that 
except for the terms of that Act, the proprietor of a cab is not 
responsible for the negligence of a driver who has hired it. Why 
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the cab-owners of London should be under more stringent liabilities 
than the cab-owners of other cities, is a question which, like many 
other legal inquiries, can be answered only by the wisdom of 
Parliament. 

A Divisional Court has held in James v. Jonea, '94, i Q. B. 304, 
that baking powder is not an article of food. The nearest approach 
to a precedent with which we are acquainted is a decision (we 
believe not reported) of the Chief Court of the Fanj&b that rifle 
cartridges capped but not filled with powder were not ammunition : 
a decision which the Qovemment of India most properly instructed 
its executive officers to disregard. In Bakewell v. Davis, ib. 996, 
another Divisional Court upheld a conviction under the same 
statute, but with the curious reluctance so often shown by £nglish 
judges to give effect to the plain meaning of the Legislature. 



The Revue du droit public et de la Science politique en France et 
h V Stranger^ edited by M. Ferdinand Lamaude, aqd published by 
MM. Chevalier-Marescq et Cie, claims to fill a palpable gap in 
the treatment of politics and public law. Both M. Lamaude's 
prefatory announcement and the contents of the first number 
give good promise. 

Will the wonderful theological circular lately issued by the 
London School Board become a subject of judicial construction 7 
It seems to throw us back to the days of ' Essays and Reviews.' 
But we fear there is no such luck in store for the profession. 



It seems convenient to repeat in a conspicuous place that it is not desirahU 
to send MS. on approval unthotU previous communication with the Editor 
except in very special circumstances ; and thai the Editor^ except as aforesaid, 
cannot be in any way ansu>erable for MSS. so sent. 
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THE CASE OF THE ZETA. 

THE House of Lords have arrived at the reasonable and right 
decision of Mersey Docks 8f Harbour Board v. Turner^ The Zeta, 
'93, App. Ca. 468. Had it not been for the decision of the Court 
of Appeal in Reg. v. Judge of the City of London Court, '9 a, i Q. B. 
273) i^eil^ber that Court nor the House of Lords would have been 
troubled with The Zeta. As it is, the two cases stand together, and 
the earlier case is not overruled ; but The Zeta shows at any rate 
that much that was said by the members of the Court of Appeal in 
the City of London Court case with reference to the history and 
jurisdiction of the Admiralty Court is not law. Li both cases the 
view of the Court of Appeal was that the Admiral's jurisdiction in 
the case of damage to ships was limited to proceedings against the 
owner of the ship that does the damage, and therefore to cases of 
collision between two ships. It is not difficult to see how this idea 
has grown up. The rapid increase of collision and salvage cases in 
recent times, the absence of any reports of Admiralty Court Listance 
cases of earlier date than the present century, the decrepit condition 
of the Court during the preceding century, and the fear of prohibi- 
tion which (not without cause) has possessed even such oracles of 
the Admiralty as Lord Stowell and Dr. Lushington, have given rise 
to the belief that the Admiral's jurisdiction no longer exists except 
in the narrow classes of cases of which instances are to be found in 
the books. There is nothing in the records of the Court to justify 
this doctrine. For a century before Lord Coke's time the records 
are voluminous and complete ; and they show that of the multi- 
farious matters litigated in the Court during that period collisions 
and salvage were amongst the rarest. 

Putting aside the vast number of shipping and mercantile cases 
founded upon contract, we find that torts of various kinds were 
habitually tried and adjudicated upon in Admiralty. Thus in 1574 
The Anne was lost by striking upon an unbuoyed wear set up in 
the sea by one Richmond of Harwich. Her owner Wolmer sued 
Richmond in Admiralty. This is the case which Fry L.J. in 
The Zeta suggested as possible, but which the Master of the Rolls 
scouted as impossible. The Lord Justice was right, both in his 
imaginary case and in his law. Cases of ships holing themselves 
by sitting upon unbuoyed anchors are common. Those of The Susan 
(1663) and of The Mary (1703), to which attention was called in 
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these pages, were relied upon by the Lord Chancellor in Tie Zeta ; 
and they are but two amongst many others. They illustrate, 
however, the rapidly changing character of the business which 
must of necessity come before a Court that deals with maritime 
matters, the conditions of which are constantly changing. During 
the seventeenth and eighteenth centuries the danger of unbuoyed 
anchors was a real and a common one ; in these days of ships that 
do not take the ground and of floating docks it seldom occurs. 
But the prominence of the subject in the records of the Court and 
in the mediaeval codes of maritime law show that it was at one time 
as common a cause of action as collision has become in these later 
days. Again, it was asked by the Court of Appeal in one of the 
recent cases, by way of a reductio ad absurdum of the argument that 
torts other than negligence causing collision were triable in 
Admiralty, whether slander was within the Admiral's jurisdiction. 
So far as the records show, it certainly was. In Eaynes c. Osborne 
(1579) & sentence was passed for ^£"50 damages for slander. The 
case next before it upon the file is a slander action in which ig'Too 
was recovered for damages. And there are many other slander 
suits ; and so £eu: as the present writer is aware, no one of them 
was stopped or attempted to be stopped by prohibition. There 
would be no difficulty in naming many other wrongful- acts for 
which damages were recovered in Admiralty. 

It seems not improbable that the Admiral's Court was originally 
instituted to deal effectually with cases of * spoil ' — ^in other words, 
piracy. The causa spolii is a very frequent, probably the most 
frequent, form of action in Admiralty throughout the sixteenth 
century. It was a civil action to get restitution of ships or goods 
piratically taken at sea ei extent^ alioquin^ to recover damages. The 
practical extinction of piracy in the last century accounts for the 
non-exercise of the jurisdiction in such cases for many years ; but 
in the face of the records of the Court it could scarcely be denied 
that the jurisdiction formerly existed and stUl exists. Yet, but for 
a casual reference to the matter by Lord Stowell in The Hercules^ 
7, Dods. 353, its existence would probably have been unknown. 
Although, as the Coram Rege Bolls show to have been the case, the 
jurisdiction of the Common Law Courts oiiginally included torts 
committed at sea, from about the year 1364, these Courts appear to 
have abstained from exercising it and to have acquiesced in the 
exercise by the Admiral of his patent jurisdiction in such matters. 

An examination of the prohibitions issued before the days 
of Lord Coke which are preserved amongst the records of the 
Admiralty — and there seems to be no reason to suppose that the 
few which are missing were in different terms — shows that they 
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all proceed upon the Statutes of Richard the Second, 13 Ric. 2, c. 5 
and 15 Ric. 2, c. 3 ; and that the reason of every prohibition 
was an alleged exercise by the Admiral of his jurisdiction over 
a matter arising infra corpus comilatus. In the scramble for work 
and fees which raged throughout the sixteenth and first half of 
the seventeenth centuries, it seems to be not improbable that 
the common law practitioners made good use of the fiction of 
a false venue, and that they succeeded in obtaining prohibitions 
against their rivals of the civil law in some cases where the 
cause of action did in fact arise at sea ; but the terms of the 
writs show that in no case was it the subject-matter of the action 
that caused the prohibition to issue, and that it was always the 
suggestion, which true or false could not be traversed, that the 
cause of action arose in/ra corpus. 

During the period at which the causn spolii was so common 
a form of action, collision cases were very rare. Throughout the 
sixteenth century the number of sentences passed in collision 
cases may be counted on the fingers ; whilst the number of spoil 
cases runs to hundreds, probably to thousands. So prevailing 
was the ^ spoil ' action that in some of the earlier cases of collision 
the language of the allegations in spoil suits is used in those of 
collision cases. Spoliavit et fregit^ impetum fecit in and similar 
phrases indicate that the collision action is the lineal descendant 
of the causa spolii. 

The question having now been raised afresh, there is every 
prospect of the House of Lords having to review the whole 
question of Admiralty jurisdiction, and to say by what authority 
it exercised the extensive jurisdiction in ' civil and maritime ' 
cases, which it did in fact exercise for centuries before the days 
of Lord Coke. The ostensible authority of the Admiral during 
the sixteenth and seventeenth centuries was derived from the 
letters patent of his appointment. These are extant and purport 
to confer a jurisdiction over all tidal waters, altogether giving 
the go-by to the Statutes of Richard 11. There can be no 
doubt that the omission in the patents of this period of any 
reference to these Statutes was intentional, for in the patents 
of the previous century the jurisdiction is limited by express 
reference to the Statutes of Richard. It is no less certain that 
the question of the validity of the patents of the sixteenth and 
seventeenth centuries must have been considered by the common 
law judges, and that they were held to be invalid so far as 
they were contrary to the Statutes of Richard. It is singular, 
however, that the point is not the subject of any reported case, 
and that although the prohibitions all recite and proceed upon 
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the Statutes of Richard 11, there is no reference in any one of 
them to the terms of the patents. Similarly in Lord Coke's well- 
known Articuli Admirallitatis the contention of the civilians as 
to nan obstante statute is passed over in contemptuous silence. 
Oddly enough most of the collisions during the sixteenth and 
early part of the seventeenth centuries were in the Thames at 
or near London ; yet in no case until Hall v. Cook ^ was the 
Admiralty Court prohibited, although the collision occurred within 
the body of the county. The prohibitions issued by Lord Coke, 
and subsequently to his time, are not amongst the Admiralty 
records; and it is not possible without a laborious search of 
the records of the Common Law Courts to say upon what grounds 
they issued. 

With reference to the City of London Court case, where the 
question was as to the jurisdiction of the Admiral to entertain 
a suit against a pilot for negligence in damaging another ship, 
it may be mentioned that suits against pilots for loss of ships 
and cargoes through their negligence were formerly common. 
Domries v. Lies (1564) is one amongst several; but the case men- 
tioned in the Court of Appeal, Russell y. Hayes, is not a pilot's case ^. 

It is hoped that the Selden Society will before long issue 
a volume of extracts from the records of the High Court of 
Admiralty during the sixteenth century. The records begin about 
1520, and show that until Lord Coke laid his hand upon the 
Admiralty Court, the amount of shipping and mercantile business 
transacted by it was very Icurge. Lisurance, bills of lading, 
average, bills of exchange, and charter parties were &miliar to 
the Admiralty practitioners probably for many years before they 
formed any considerable part of the business of the Common Law 
Courts at Westminster. It is to the records of the Admiralty 
Court that historians of English commercial law must look for 
the earliest decisions upon such matters. 

B. O. Mabsden. 

^ This case (circa 16 15) is probablf that referred to in Violet v. Blague, Oro. Jao. 514. 

' The writer takes this opportunity of pointing out that by a mistake for which 
he is responsible, the Court of Appeal (1893, P. 283) were misled into supposing 
that RueaOl v. ffayt, Marsden's Ad. Ca. 307, was a suit against a pilot. John Hays 
was a naupeffua (ship's carpenter). The record was produced to the Court of Appeal, 
but the misprint, naugogtts for naupegiUf escaped the notice of the Court as it had 
that of the editor of the report. 
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THE PRINCIPLE OF BETTERMENT IN ITS 
LEGAL ASPECT. 

IN the following remarks I propose to consider the subject of 
' Betterment ' purely from a legal point of view, and to confine 
the term to the sense in which it has been much used and much 
canvassed in this country during the last few years. In America 
' betterment ' is applied to cases where the property of one man is 
improved by or at the expense of another man. But in England 
we use the term exclusively in a technical sense and in reference 
to cases where the property of certain individuals derives a special 
enhancement in value firom an improvement made for the public 
benefit and at the public expense. 

The first Report of the Royal Commission on the ' Housing of the 
Working Classes/ presented in 1885, defined betterment in relation 
to the subject-matter of the Report as 'the principle that rates 
should be levied in a higher measure upon the property which 
derives a distinct and direct advantage from an improvement, 
instead of upon the community generally, who have only the 
advantage of the general amelioration in the health of the district ' 
(p. 47). This principle was recognized by our Legislature in one 
solitary instance more than two centuries ago. It was again to 
a smidl extent adopted in 1879 and 1882. But during the last 
four years it has become the subject of wide discussion in 
consequence of the proposal on the subject for which the London 
County Council sought the sanction of the Legislature in the Bill 
introduced by them into Parliament in the Session of 1890 to 
enable them to widen and improve the Strand. The controversy 
to which this proposal has given rise has hitherto prevented the 
Bill from becoming law ; but the Council are bent on carrying out 
their policy if possible. It may therefore be useful to examine the 
question from the standpoint of pure law, and to inquire how far, 
if at all, the doctrine of 'betterment' is in accord with the 
principles of justice and equity. In so doing, we shall naturally be 
led into the discussion of the concrete law of our own and 
other countries upon the subject and upon other kindred topics. 
Concrete law is not always in harmony with abstract law, and 
where the two are out of accord, we should not hesitate to point 
out the fact. But the legal systems of civilized countries are for 
the most part in agreement with the recognized principles of justice 
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psid equity ; these principles being generally at the base of the 
systems, though, in some cases, positive laws have moulded, rather 
than followed, the received notions as to what is just and equitable. 

In dealing with a comparatively novel subject, it is useful and 
sometimes even inevitable t}iat we should proceed by analogy. As 
6ir Edward Coke says (Co. Litt. 191a) argumentum a simUi is good 
in law. The same may be said of argumentum a coutrario. And in 
seeking to arrive at a right conclusion on the, comparatively 
speaking, new point which we are investigating, it will not be 
otherwise than pertinent to review the well-established law on the 
subject of what we may call 'worsement,' or the injuriously 
aff^ing of neighbouring property by the execution of public 
works, and also to consider the doctrines of law in reference tq 
similar questions between private parties, and to note what are the 
legal rights or obligations of a man whose property is damaged or 
improved by the mode in which another individual deals with 
property of which this latter individual is de facto in peaceable 
possession. We shall then, I think, come to the conclusipn that 
the principle of betterment is, in law, just and equitable, but that, 
like the counter principle of ^ worsement ' or the injuriously 
affecting of property, it ought to be applied only in clear oases 
and subject to strict regulations and conditions, if we would 
prevent it firom becoming iniquitous and oppressive. ^ 

It will be convenient to remark, before proceeding further, that 
throughout this dissertation, I use the word ' property ' as a short 
and convenient, though not, technically, very accurate expression, to 
denote real property of any kind, and any tenure, including heredita- 
ments held merely for a term of years or any less chattel interest. 

In all communities which have attained to any degree of 
civilization, the maxim Sic utere tuo ut alienum nan laeda9 must 
necessai-ily be more or less recognized and acted upon. But in no 
legal system is it enforced in its full rigour. Take, for instance, 
our own law. A owns a piece of land adjoining J9's house and 
garden. If j9's house has stood there for twenty }'ears, A cazmot 
build on his land so as materially to diminish the light from any 
of ^'s windows which have been in existence during the whole of 
that period. But short of this he has a perfect right to build so as 
to overlook B*& windows or his garden, and so substantially diminish 
the market value of the house as an agreeable residence ; and, if 
JS's windows have been in existence a day short of twenty years, 
he may also build so as entirely to block them up ; although his 
doing so will not inflict one penny less of injury on the house than 
would have been inflicted by blocking up windows which had been 
in existence for a score of years and upwards. A may also with 
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impunity diminish the value of ^'s house by using his own land 
for any unsightly or otherwise unattractive purpose, which falls 
short of being an actual legal nuisance. The maxim, in fact, in its 
trite form, is hardly correct. It should rather run thus : Sic utere 
tuo ui aliena jura nan infringe. What a man's jura with regard to 
his own property are, must, of course, in the absence of express or 
implied contract depend on the general law prevailing in the 
country wherein the property is situated. But whatever they 
may be, the infringement of the rights by dealings with the 
property itself on the part of a person temporarily in occupation 
of it, or by dealings with neighbouring property on the part of 
a person entitled to that neighbouring property, gives a right of 
action to the aggrieved individual, and a remedy in the shape 
either of pecuniary damages or of an injunction to restrain the 
injurious act, according to the circumstances of the case, and, 
sometimes, according to the option of the plaintiff. 

The law as to 'worsement' or the injuriously affecting of 
property by neighbouring land being taken for public works, and 
these works being executed upon it, is founded upon the existence, 
as between neighbouring individual proprietors, of the rights to 
which allusion has been made. When in the interests of the 
community at large, and in accordance with the doctrine Salus rei 
publicae tuprema lex, the compulsory taking of land, nolente volente 
the owner, is sanctioned by the Legislature for the purpose of some 
undertaking of public importance which cannot be carried out 
without this compulsion, it becomes necessary, on the one hand, 
to extinguish all rights of action which would otherwise have 
arisen in consequence of the carrying out of the undertaking in 
the manner contemplated by the Legislature, and, on the other 
hand, to provide an alternative remedy for the individuals who 
are deprived of these rights of action. The persons whose land 
is actually taken for the undertaking are the parties primarily 
aggrieved, and methods are always provided by which they may 
obtain not only the full price for the land actually taken, but 
also compensation for any damage which they may personally 
sustain by reason of other land of theirs being injuriously affected 
either through its severance from the bulk of Uie estate by the 
abstraction of the land taken for the undertaking, or in any 
other respect through the carrying out of the undertaking. But 
in the special Acts passed for public undertakings prior to 1845, 
and in the Lands Clauses Consolidation Act of that year (sect. 68), 
there is also to be found provision for compensation to persons 
who have none of their property actually taken for the purposes 
of the undertaking, but whose property is nevertheless injured 
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by the carrying out of the undertaking in the manner sanctioned 
by the Legislature. As this provision is the exact reverse of the 
principle of 'betterment/ it is important to examine closely the 
conditions under which the compensation is given. In the first 
place, it is confined to cases where the deterioration of the property 
is occasioned by some act or matter in connexion with the under- 
taking, which would have been actionable in the absence of 
statutory authorization, but which is within the powers given by 
the Legislature to the promoters of the undertaking, and for which, 
therefore, no right of action lies (Glover v. Norti StaffardMre B. Co.^ 
i6 Q. B. 912). The Gasworks Clauses Act, 1847 (10 & 11 Vict, 
c. 15) contains a clause (sec. 29) that nothing in that Act or in any 
special Qas Act shall pi-event a Gas Company from being liable to 
an indictment for nuisance or to any other legal proceeding in 
consequence of making or supplying gas. Where, therefore, adjacent 
property is deteriorated by a nuisance arising from gas works, the 
remedy is to be sought in an action for damages, and compensation 
cannot be obtained under the ' worsement ' provision of the Lands 
Clauses Act {Broadbent v. Imperial Gas Co,, 7 De. G. M. & G. 436 ; 
aff. 7 H. L. Ca. 6cx> ; 5 Jur. N. S. 131 9). Nor can this compensation 
be obtained for injury done by an act of the promoters of the 
undertaking which is not within their statutory powers, or by 
a negligent and improper use of those powers. Li such cases also 
the remedy is an action for damages {Bex v. Hungerford Market Co.^ 
I A. & E. 668 ; Laurence v. Great Northern B. Co,, 16 Q. B. 643 ; 
Biscoe V. Great Eastern B. Co.y L. R. 16 Eq. 636 ; Norton v. London 
and North Western B. Co,, 9 Ch. D. 623). In the next place, the 
injury for which the compensation is given must be to the property 
itself, or have some reference to the property or its incidents. 
The language of the provision on the subject in the Railways 
Clauses Consolidation Acts, 1845 (8 & 9 Vict. c. 20, ss. 6, 16 ; 
c. 33, s. 6), with respect to railways in all parts of the United 
Kingdom is somewhat wider than the corresponding provisions of 
the Lands Clauses Consolidation Acts, 1845 (8 & 9 Vict. c. 18, 
s. 68 ; c. 19, 8. 20), with respect to public undertakings generally. 
Where no land of the aggrieved party is actually taken, the Lands 
Clauses Acts only contemplate compensation being awarded to him 
in respect of the property of his which is injuriously afiected by 
the works of the undertaking. The Railways Clauses Acts, on the 
other hand, direct that he shall receive, in like manner as if land of 
his had been actually taken, full compensation for all damage 
sustained by him, by reason of the exercise, as regards his property 
which has been injuriously affected, of the statutory powers given 
to the promoters of the undertaking. But in the case of The 
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Caledonian R, Co. v. Walker'9 Trustees (7 App. Ca. 259), decided in 
i88z, Lord Selbome laid down the following propositions as 
applicable to the wider provisions of the Railways Clauses Acts : — 
' (1) When a right of action which would have existed if the work 
in respect of which compensation is claimed had not been authorized 
by Parliament, would have been merely personal, without reference 
to land or its incidents, compensation is not due under the Acts ; 
(a) When damage arises, not out of the execution but only out of 
the subsequent use of the work, then also there is no case for 
compensation ; (3) Loss of trade, or custom, by reason of a work 
not otherwise directly affecting the house or land in or upon which 
a trade has been carried on, or any right properly incident thereto, 
is not by itself a proper subject for compensation ; (4) The 
obstruction by the execution of the work of a man's direct access 
to his house or land, whether such access be by a public road or by 
a private way, is a proper subject for compensation/ 

It should be observed that these axioms do not apply where 
property, besides being in part injuriously affected, is in part 
actually taken to be used for the works about to be executed. It 
has always been held that where some land of a person is actually 
taken by a public company or body for the purposes of their 
undertaking, that person is entitled to compensation for items of 
pecuniary loss sustained by him in connexion either with the land 
taken or with any adjacent land of his, for which he would not 
have been entitled in connexion with adjoining land of his, if no 
land of his had been actually taken for the undertaking. {Re 
Stockport^ limperley 8f AUrincham R. Co.^ 10 Jur. N. S. 614 ; 33 L. J. 
Q. B. 251 ; J)uie of Buccleuch v. Metropolitan Board of Worh^ L. R 
5 H. L. 418, at pp. 446, 458 ; Cowper Estex v. Local Board for 
Acton^ 14 App. Ca. 153.) Some diversity is also inevitably inteo- 
duced into the application of the axioms by the fact already 
noticed of the language of the English and Ldsh and Scotch Railways 
Clauses Acts, 1845 (which of course only relate to railways), as 
regards the damage for which compensation is obtainable, being 
much wider than that of the two Lands Clauses Acts, 1845, for 
the United Kingdom, which relate to all public undertakings. An 
instance of this diversity is afforded by the case of Re London^ 
Tilbury ^ Southend Railway Company and Trustees of Gowers Walk 
Schools (24 Q. B. B. 40 ; aff. 326). The railway company had 
interfered with the access of light to windows, some of which were 
ancient lights and some not ; and it was held that under the 
Railways Clauses Act, 1845, they were bound to pay compensation 
for their interference not only with the old lights but also with the 
new; although, of course, no action could have been brought 
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against them for blocking the latter. I conceive, however, that 
this decision might have been upheld even under the stricter 
language of the Lands Clauses Act, 1845, on the ground that the 
Company in interfering with ancient lights were actually 
abstracting an easement, or, in other words, taking possession 
of a hereditament, and that the owners, therefore, fell within the 
category of persons whose property was not merely injuriously 
affected, but was actually in part taken. 

In the present inquiry, however, we are only concerned with the 
cases where property of a person is injuriously affected by an under- 
taking, for which none of his property is actually taken. In such 
cases the provisions of the Railways Clauses Acts, as distinguished 
from those of the Lands Clauses Acts, have been held to entitle the 
owner of property which is structurally damaged and depreciated in 
value by the construction of a railway, to compensation also for 
damage occasioned by that construction to goods lying upon the 
property {Knock v. Metropolitan Railway Co., L. R. 4 C. P. 131) ; 
although if the property had not been itself injuriously affected, no 
compensation could have been obtained in respect of the goods. 
But in a case decided nearly sixty years ago the London Docks 
Company, under their Acts which contained compensation clauses, 
were held not liable to compensate the tenant of a public-house, for 
loss sustained by him through the pulling down of neighbouring 
houses and obstruction of access to the public-house in connexion 
with an improvement in the docks, which had occasioned a diminu- 
tion of his customers and had lessened the selling and letting value 
of his premises as a public-house though not as a private residence 
(Rex V. London Dock Co,, 5 Ad. & £11. 163). And the same 
principle has been sustained by later decisions {Cameron v. Charing 
Cro9S Railway Co.^ 19 C. B. N. S. 764 ; Rickett v. Metropolitan Rail- 
way Co., L. R. 2 H. L. 175). On the other hand, where the con- 
struction of a railway embankment on a portion of the highway 
opposite a house had the effect of narrowing the road from fifty to 
thirty -three feet and thereby obstructed the access of light and air 
to it and materially diminished its selling and letting value, the 
owner was held entitled to compensation from the railway company 
{Beckett v. Midland Railway Co., L. R. 3 C. P. 82). The broad fact, 
however, remains that there is a numerous class of persons injured 
by the construction of a railway for whom the Legislature has not 
provided compensation {Bailey v. Be Crespigny, 10 Best & Sm. i, 
at p. 16 ^), and it may be added that the class is still more numerous 

^ The most recent illustration of this is fiimished by the case of AtL-Qm, 4* Saare ▼. 
MtiropclUtanRiiUvDay Co, (L. R. [1894] i Q.B. 384), in which the Court of Appeal delivered 
judgment on Deo. 4, 1893, reYersing the decision of Wright J. in the Court below. 
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in the case of other public works, in respect of which compensation 
is regulated by the Lands Clauses Act alone and not by the Railways 
Clauses Act. In this branch of the law, as well as in others, there 
is no such principle as ubi damnum ibi remedium. It is only true 
that ubi jus or ubi injuria, ibi remediwn ; and there are plenty of cases 
of damnum sine injurid. 

Let us now turn to the other side of the question, and consider 
the legal rights and obligations which arise in cases where a man's 
property is improved or bettered by the act of another individual, 
or by the execution of public works. It will be convenient to treat 
this second branch of the subject in the same order as was adopted 
in reference to the deterioration of property, and to consider it 
first as between two private individuals. The principle of paying 
damages or compensation for the depreciation of property rests, as 
we saw, upon the legal maxim Sic utere tuo ut alienum nan laedas. 
The principle of receiving remuneration or compensation for the 
amelioration of property rests upon two other maxims. Qui sentit 
cammodum sentire debet et onus and nemo debet locupletari aliend jacturd. 
The former maxim, as we have observed, is of by no means 
universal application ; and, in the same way, the latter pair are, in 
our law, much limited in their operation. But there is probably 
no l^al system in which their range is so restricted as our own. 
Under the Roman law a person who in good faith entered into 
possession or occupation of property which in fact belonged to 
another, and executed improvements upon it without that other's 
knowledge or consent, was entitled, upon being afterwards ejected 
by the true owner, to be reimbursed the costs of the improvements, 
so far as the property was, in consequence of their having been 
made, augmented in value at the time when the tiiio owner 
recovered possession (Dig. lib. vi. tit. i, § 48 ; Inst. lib. ii. tit. i) 
§§ 3^' 3^)- ^^^ having regard to the possibility that the true 
owner might be unable to pay the amoimt of the costs, or might 
prefer that the property should have remained in its unimproved 
state, the judge was empowered to modify the rule according to 
circumstances, and the ejected occupier was permitted, at his option, 
to remove from the property the materials of the improvement 
instead of receiving compensation (Dig. lib. vi. tit. i, § 38). The 
same principles have been affirmed in modem times by the great 
French jurist Pothier, who points out the distinction between an 
outlay made by a de facto possessor upon the property of another, 
according as it is made either (i) for the discharge of the property 
from an incumbrance, or (2) for its preservation, or (3) simply for 
its amelioration. He lays down that if the possession was mala 
fide, the possessor has only a right to reimbursement in the first 
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two cases ; but if his possession was bona fide^ he has also a right 
to recoupment in respect of the expenses incurred by him in 
ameliorating the property. Pothier, however, adds that this right 
is subject to certain limitations. The hona fide possessor has no 
right to be reimbursed precisely and absolutely the amount which 
he has laid out, but only the amount by which the value of the 
thing is, at the time of its recovery by the true owner, augmented 
in consequence of the outlay ; and this last limitation is further 
subject to qualifications according to circumstances {TraiiS du Droit 
de Domaine de Propriety, H* Fartie, * chap. I. De TAction de 
Bevendication, Art. 6. §§ 343-349). 

This principle of compensation for improvements was recognized 
in the Code Napoleon in the case of recovery by the true owner 
from a person in possession (liv. II. Tit. ii. § 555) and also 
(Liv. in. Tit. vi. §§ 1632-1634) in case of a sale of property to 
a purchaser who then improved it and was subsequently evicted 
by a title paramount to that of the vendor ; and likewise in the 
case of an heir who on coming into a succession had to restore to 
his coheirs property which he had received from the ancestor by 
donation during life and which he had improved after it had been 
given to him. In such a case he was to be entitled to reimburse- 
ment of the costs of the improvement, regard being had to the 
augmented value of the property at the time of its surrender to 
the coheirs, and he was permitted to retain possession of the 
property until he was so reimbursed (Liv. III. Tit. i. §§ 845, 861, 
867). But it was laid down, on the other hand, that a usufructuary 
cannot at the conclusion of his usufruct claim any indemnity for 
improvements which he may pretend to have made, although the 
value of the property may have been augmented thereby (Liv. IL 
Tit. iii. § 599). The principle under consideration has also been 
introduced very generally into the United States of America by 
statutes known there as Betterment Laws. But it has only been 
very sparingly recognized in our own legal system. It has been 
adopted by our statute law in the case of agricultural improve- 
ments, for which the recent legislation of 1875 and 1883 (38 & 
39 Vict. c. 92; 46 & 47 Vict. c. 61) has enabled a tenant on 
giving up his holding to obtain compensation from the landlord, 
and in the case of permanent improvements executed by a tenant 
for life, the cost of which he is in certain cases entitled to throw 
upon the inheritance or corpus of the property. And, independently 
of statute law, it has been decided by our courts of equity that 
a mortgagee who has entered into possession of the mortgaged 
property and has expended money in the permanent improvement 
of the property with notice to and tacit acquiescence on the part of 
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the mortgagor, is entitled, as against the mortgagor seeking to 
redeem the mortgage, to a reimbursement in respect of that 
expenditure, so far as it has actually increased the selling value of 
the property. But the improvements must be of a reasonable 
nature, and must not be of such an extent as to make it impossible 
for the mortgagor, with his means, to redeem the property, for 
that would be to improve him out of his estate. And if the mortgagee 
has actually sold the property at an enhanced price owing to 
improvements which he has made in it, the question whether the 
mortgagor had or had not notice of the improvements is immaterial. 
In either case the mortgagee is entitled to reimburse himself in 
respect of the improvements out of the purchase-money which has 
been augmented in amount thereby (Sandon v. Hooper, 6 Beav. 246 ; 
Shepard v. Jones, 21 Ch. D. 469). It has also been held in equity 
that if one of several joint purchasers lays out money in the repair 
or improvement of the property and dies, this shall be a lien on 
the property in favour of the representatives of the deceased (Lake 
V. Gibeon, i Eq. Ca. Ab. 294; i Wh. & Tud. L. Ca. 6th ed. 215). 
Our law also recognizes to a limited extent the principle of the 
maxim Qui eentit eommodum sentire debet et onus, by requiring that 
where a person has the opportunity or option of taking or receiving 
a property or a benefit which is subject to or coupled with a burden or 
obligation, he cannot take the property or benefit without rendering 
himself liable to the burden or obligation. Thus a purchaser of 
a leasehold interest becomes, by privity of estate, liable to the lessor 
for the performance and observance of the lessee's covenants and 
conditions contained in the lease. And where by a will beneficial and 
onerous legacies are given together as one entire gift, or there is an 
evident intention on the part of the testator that the legatee shall 
not take one without the other, he must take all or none {Talbot v. 
Lord Radnor,^ My. & K. 252 ; Guthrie y, Walrond, 22 Ch. D. 573). 

It will be noticed that in all the cases which have been mentioned 
of compensation for the amelioration of one man's property by 
another individual, the amelioration is invariably due to something 
done upon the property ameliorated. In no civilized country does 
the law recognize that a person who for his own purposes executes 
works upon his own property, and thereby incidentally improves 
his neighbour's adjacent property, has any claim against the 
neighbour for compensation in respect of such improvement, or for 
recoupment of any part of the expenses by means of which it has 
been effected. In all cases of the application of the maxim Qui 
sentU eommodum sentire debet et onus, the eommodum has been 
voluntarily assumed with a knowledge at the time that the onus 
existed, and that it would have to be assumed also. 
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Bat the recent proposals with regard to betterment contemplate 
that a public body who in executing their own works for their own 
purposes incidentally improve adjacent property, shall have the 
right to impose part of tiie expense of the works on ihe owner of 
that property witliout leaving him an option in the matter ; so that 
a person who receives a eammodnm not only without his consent, 
but also without the possibility of declining it, shall be bound to 
assume a corresponding onus with it If these proposals are sound 
in law, their soundness certainly cannot be supported by any 
recognized law of betterment or amelioration as between private 
individuals. They are to be justified, if at all, either on their own 
legal merits, whether with or without previous legal precedent, or 
on the analogy of the counter-principle which we have already 
considered of compensation for the 'worsement' of property by 
public works. 

No precedent to guide us in the matter is to be found in Roman 
law. But the justice and equity of the principle have been affirmed 
by many statutes of various State Legislatures in the United States 
of America, and by numerous decisions in cases which have come 
before the American Courts. To cite only one of these cases, the 
legal aspect of the principle was fully considered in the Supreme 
Court of Massachusetts in the year 1866 under the exceptional 
opportunities for the discussion of abstract questions of law which 
exist in the United States, where, under the Constitution, the 
Supreme Court of each State has power to pronounce an Act 
of the Legislature of that State unconstitutional and illegal, and 
the Supreme Court of the United States can in like manner 
declare an Act of Congress to be a violation of the Constitution 
and therefore void. The case of Dorian v. Cify tf Boston (iz Allen's 
Rep. Supr. Court of Mass. 223) arose upon a Statute of the 
Massachusetts Legislature (St. 1865, c. 159), which authorized the 
Corporation of the City of Boston to widen a certain street in the 
city. The Corporation were to pay to the owners of land taken for 
the purposes of the improvement compensation according to the 
value of the land before the improvement was effected, and the 
whole expense of the improvement, including the compensation so 
to be paid for the land taken, was to be assessed upon all 
the estates abutting on the widened street in proportion to their 
value after the improvement had been made. But it was also 
provided by section 10 of the Statute that any owner of an abutt- 
ing estate might elect to surrender the whole of his estate to the 
city, and in that case the city were to purchase it from him and 
were to be at liberty to resell the portion not actually required for 
the execution of the improvement. The plaintiff, Edward Doigan, 
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who was an owner of abutting property, filed a bill in equity 
to restrain the City of Boston from exercising the powers of their 
Statute in reference to his property. He alleged that the portion 
of his estate which would be left to him after the street had been 
widened would be almost valueless, but that the defendant Cor- 
poration were nevertheless proceeding to assess a large sum upon 
him in respect of it, and that the Statute under which they claimed 
to do so was unconstitutional and void. In the present disquisition 
we are not concefned with the objections which he advanced to the 
validity of the Statute 6n the ground of the mode in which it 
provided for the determination and payment of compensation for 
property actually taken by the City. But he further objected that 
the assessment provided by the Statute as the means by which the 
expenses of the improvement were to be defrayed was a violation 
of the State Constitution. It was admitted that similar betterment 
laws had been passed and sustained as valid in the Courts of law 
in other States; but it was urged that their validity had been 
upheld on the express ground that there was nothing in the con- 
stitutions of those States which restricted the power of their 
legislatures over taxation. The Constitution of Massachusetts, on 
the other hand, had expressly empowered the State Legislature to 
impose only proportional and reasonable taxes. The Court, how- 
ever, in its judgment on the case held that this provision of the 
Constitution referred only to taxation for defraying the public and 
general charges of government. Where money was expended in 
effecting an improvement of a local character, which, although it 
might enure, to a certain extent, to the benefit of the public, was 
nevertheless especially necessary for, and beneficial to, private 
property in its immediate vicinity, it would not be equitable or 
just, nor would it tend to the equalization of public burdens, that 
the cost of the improvement should be laid on the whole people. 
The Court saw no reason for construing the provision as an 
inhibition on the levy of a tax for local purposes of a public nature 
upon those who would reap the benefit on their estates of the 
proposed expenditure of money. The judgment of the Court 
proceeds to cite several instances, dating from 1658 onwards, in 
which a like mode of assessment of taxes for similar objects had 
been resorted to and carried into effect, without doubt or question, 
in the commonwealth of Massachusetts, both under the colonial 
government and since the adoption of the constitution. It was 
apparent that the Statute objected to by the plaintiff could not 
be regarded as an innovation. On the contrary, it seemed to be 
entirely in accordance with the established course of legislation 
from the foundation of the government. But there was further to 
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be taken into consideration the provision in section lo of the 
Statut ', requiring the City to purchase the whole of the estate of 
an abutting owner, who should elect to surrender it to them in its 
entirety rather than retain a portion saddled with the improvement 
tax. Construing that section with the previous provisions of the 
Statute, the Court thought that the State Legislature had in substance 
required the City to take the whole estates abutting on the pro- 
posed improvement, in case it should be necessary for the completion 
of the work and the more easy adjustment of the damages. In the 
event of all the owners of the abutting estates electing to surrender 
them, the entire cost of the work would fall upon the City ; and if, 
after the construction of the new street, those portions of the estates 
which were not absorbed in the street, produced, when sold, less 
than the whole cost of the work, the deficiency when sold would be 
a public charge, to be defrayed by general taxation. It was clear, 
therefore, that the Legislature considered the work to be of such 
a public nature and such general convenience as to warrant them 
in authorizing, in a certain contingency, the taking of the whole 
of the abutting estates for the purpose of carrying it out. In the 
language of the judgment, the effect of the Statute was to condemn 
all these estates * as being subject to sequestration under the right 
of eminent domain for a public use.' But inasmuch as it might 
not be actually necessary that the whole of every estate should be 
taken, the owners were allowed the privilege of retaining the 
portions not required on condition that those portions should be 
subject to assessment for the cost of the work, rateably in pro- 
portion to their respective values after the completion of the 
improvement. The right given to an abutting owner by section lo 
of the Statute was in effect nothing more than a mode of signifying 
that he did not wish to exercise the privilege of reclaiming any 
part of his estate after the completion of the work on the terms 
prescribed by the Statute, but that the whole might be appro- 
priated to the use of the city^ and disposed of by the city accord- 
ingly. In that view, the assessment in question could not be 
regarded as imposed on the plaintiff against his will, but must 
be deemed one which he had voluntarily assumed in order to save 
a portion of his estate from being appropriated under the right of 
eminent domain to a public use. That being so, the Court held 
that he stood in such relations to the defendant City as to render 
the maxim Folenli non fit injuria an answer to the bill, and that the 
bill must accordingly be dismissed as showing no claim to equitable 
relief. 

The instances of the application of the principle which have 
occurred in our country up to thet present time have not travelled 
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I beyond the limits of justice and equity laid down in the Massa** 

chusetts judgment, which has just been quoted. As mentioned at 
the outset, the first incorporation of the principle into our statute 
law took place as early as 1666. In that year the Act 18 & 19 
Charles 11. c. 8, for the rebuilding of London after the great fire, 
empowered the Corporation of the City to enlarge certain streetsi 
and then enacted that the owners of houses which were rebuilt on 
sites adjoining the enlargements, in consideration of the consequent 
improvement and melioration of their property, should pay such 
sum to the Corporation as should be mutually agreed upon or as in 
default of agreement should be awarded by a jury. 

This, however, was an exceptional enactment occasioned by 
a wholly exceptional catastrophe. Coming down to more recent 
times we can trace in the legislation of the present reign the gradual 
adoption of the principle and its development into the position 
which it now holds. We find an instance of it, in its earliest stage, 
in the Public Health Act of 1 875 (38 & 39 Vict. 0. 55, ss. 23, 36, 
41, 213, 215, 232). Under that statute sanitary authorities are 
empowered to require the owners or occupiers of houses within 
their district, which are not sufficiently provided with drains and 
sanitary accommodation, to supply the deficiency at their own cost. 
If they fail to do this, the sanitary authority may themselves 
execute the necessary works and may declare the costs incurred by 
them in so doing to be * private improvement expmises.' It is then 
enacted that whenever these private improvement expenses are 
incurred, the authority may, if they think fit, impose a private 
improvement rate on the property in respect of which they have 
be^ incurred, of such an amount as will discharge the amount of 
the expenses with interest at a limited rate in a period of not 
exceeding thirty years, with power for any owner or occupier of the 
property to redeem the rate on payment of a corresponding capital 
sum. In these provisions it will be observed that the application 
of the principle of betterment is confined to charging with the exact 
expense of amelioration the premises actually ameliorated by an 
outlay made upon them. Four years later, however, the principle 
was carried a step further so as to embrace property increased in 
value by works executed upon other property of the same owner. 
For by the Artisans Dwelling Act of 1879 any owner of unfit 
dwellings who had been required by a local authority to alter 
or demolish them, might make a counter requisition on the local 
authority to purchase the premises from him. In that case the 
amount of the purchase-money was, in default of agreement, to be 
settled by arbitration, and it was provided that the arbitrator in 
assessing the amount should havg regard to and make an allowance 
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in respect of any increased value accruing in his opinion to other 
property of the same owner from the alteration or demolition of the 
purchased premises which the local authority intended to carry out 
(4a & 43 Vict. c. 64. ss. 5-7). After an interval of three years the 
principle was again extended, and was, by the Artisans Dwellings 
Amendment Act of 1882, applied to cases where the ameliorated 
property and the property dealt with by the public body belonged 
to different owners. That statute authorized local au^orities to 
order the demolition of buildings which obstructed other premises 
by stopping ventilation or otherwise, and then proceeded to enact 
that where, in the opinion of the appointed arbitrator, the demoli- 
tion of an obstructive building added to the value of the previously 
obstructed premises, he should apportion among those premises so 
much of the compensation to be paid for the demolition of the 
obstructive building as should be equal to their increase in value. 
The amount so apportioned to each of the premises was to be 
deemed private improvement expenses incurred by the local 
authority in respect of the premises, within the meaning of the 
Public Health Act, 1875 ; and the local authority might levy 
improvement rates within the meaning of that Act on t^e occupiers 
of the ameliorated premises for the purpose of defraying those 
expenses. Disputes between any such occupier and the arbitrator 
as to the amount to be so apportioned were to be settled by two 
justices in the manner provided by the Lands Clauses Act, 1845 
(45 & 46 Vict. c. 54. s. 8). The above-mentioned provisions of the Acts 
of 1 879 and 1882 were repealed and re-enacted by the Housing of the 
Working Classes Act, 1890 (53 & 54 Vict. c. 70. ss. 38 (8), 41 (a) (b)). 

All these applications of the principle of betterment are unques- 
tionably just and equitable, and it will be noticed that they are all 
covered by the analogy of the converse case of the injuriously affec- 
ting of property as provided for by the Lands Clauses Act. The same 
cannot be said of the further extension of the principle attempted 
but not as yet effected by the London County Council in connexion 
with their scheme for widening and improving the Strand. Their 
Bill on the subject was introduced into Parliament in the Session of 
1890. The 28th clause of this Bill, which became popularly known 
as the ' betterment clause/ began by reciting that the improvement 
would be effected at the expense of the London ratepayers, but 
would or might increase in value lands and property fronting on or 
in the neighbourhood of the improvement, and it was reasonable 
that such increased value should be reserved wholly or in part for 
the ratepayers by whose expenditure it had been produced. The 
clause then proposed that a Standing Arbitrator should be appointed 
by the Home Secretary on the amplication of the London County 
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Council, and that a rentcharge to be called the Strand Improvement 
Bentcharge should be created of such a total amount as when capital- 
ized would not, in the opinion of the arbitrator, exceed one-half of the 
cost of the improvement. Within three years after the completion 
of the improvement the County Council were to frame a provisional 
award describing the premises which in their opinion would be 
increased in value by or in consequence of the improvement, and 
stating the amount of increased value resulting in their opinion to 
the several premises, the proportion of the Strand Improvement 
Rentcharge which would be apportioned on the respective premises, 
and the owners lessees and occupiers by whom the rentcharge 
would be payable. The premises to be assessed were all to be in- 
cluded within the area defined by the Bill — an area of tolerably 
wide limits around the site of the improvement. Power was 
proposed to be given to any owner or lessee or occupier of premises 
affected by the provisional award to object to the award on the 
ground that the premises ought to be excluded from it, or that 
premises omitted from the award ought to be inserted in it, or that 
the award was incorrect in some point of fact or in the amount of 
increased value attributed to the premises, or that the increased 
value was not due to the improvement, or that the rentcharge in 
respect of the premises ought to be paid by some other person 
or persons than the award prescribed. The validity of the objec- 
tion was then to be determined by the Standing Arbitrator. The 
clause contained other ancillary provisions, but those which have 
been cited above indicate the principles and method proposed to be 
adopted in giving effect to the principle of betterment in reference 
to the intended widening of the Strand. The Bill, as already ' 
mentioned, has not yet become laWj and the above-cited provisions 
of its 28th clause assuredly ought never to be placed upon 
our statute book. There is, of course, no objection to recognizing 
the fact that as property may be injuriously affected by a diminu- 
tion of the facilities for access to it, so it may be improved by an 
increase of those facilities through the widening of an adjacent 
thoroughfare. There is no objection to imposing upon the owners 
of property so improved a rate representing the increment in value 
which has actually accrued; though there is much to be said in 
favour of the equity of allowing to the owners in such cases the 
option of requiring the public authority to purchase the property 
from them at its unincremented value. But the unjust and inequit- 
able feature of the proposal of the London County Council was the 
assumption that within an arbitrarily defined area in proximity 
to, though not actually abutting on, the site of the improvement, 
property would be thereby increased in value to an aggregate 

VOL. X. L 
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amount equivalent to one moiety of the total cost of the improve- 
ment, so that an aggregate improvement rate, which, if capitalized, 
would represent that moiety, might fairly be imposed upon the lands 
and buildings or some of the lands and buildings within the 
specified area. For observe the particular form of the proposal. 
The increase in the value of a particular property within the area 
in question was not to be taken as a measure of the actual amount 
of rate which the property was to bear. That would have been 
equitable enough. But it was only to be taken as a measure of 
the proportionate part which the property was to bear, relatively 
to other properties, of an aggregate rate of an arbitrary and 
unchallengeable amount. The persons interested in any property 
proposed to be charged with this improvement rate were to be 
permitted to call in question the proportionate amount to which 
their particular property was to be liable in respect of the whole 
rate, either on the ground that the property ought not to be 
subjected to the rate at all, or on the ground that its proportion of 
the rate ought to be diminished by the liability to the rate being 
extended to some other properties not proposed to be rated, or by 
a reduction of the amount at which the property was set down as 
having been increased in value by the- improvement. The liberty 
to show that other properties, though included in liability to the 
rate, were insufficiently rated, having regard to the actual extent to 
which they were improved, would appear to have been omitted 
from some oversight, since it is on all fours with the grounds of 
objection actually conceded to the persons who were destined to 
bear the rate. But they were designedly not to be permitted to 
call in question the total amount of the aggregate improvement 
rate. The idea of the London County Council was in fact the same 
as if Parliament, when it authoiized the construction of a railway, 
instead of allowing each owner of adjacent properties which were 
injuriously afiected by the construction to prove the extent of the 
damage sustained by his property and to recover that amount from 
the railway company, were to fix in the first instance the aggregate 
amount to be paid by the company to the owners of all adjacent 
properties injuriously affected, and were only to leave it to the 
several owners to prove as between themselves the relative extent 
to which their respective properties were injured, with a view to 
settling what proportionate amount of the available fund each owner 
was entitled to receive. The injustice of such an arrangement is 
apparent on the face of it ; independently of the endless cost and 
trouble which it would entail upon each owner in proving that the 
amount of injury inflicted on other properties was over-estimated, 
as well as that the effect on his own was insufficiently estimated. 
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No less intrinsically unjust is the scheme of the London County 
Council, and no less oppressive would be the labour and expense 
which it would impose on the landowners concerned, in showing 
not only that the estimate of the improvement of their own 
property was exaggerated, but also that the improvement of other 
properties was under-estimated. It is also to be observed that 
a single arbitrator, appointed ad hoc by a strong political partisan, 
as the Home Secretary might not improbably be, at the request 
of the London County Council, would be a very unsatisfactory 
tribunal for assessing the amount of the rate to be borne by the 
persons upon whom it was sought to be imposed. 

Our review of the whole subject has, I think, established the 
conclusion which I suggested at the outset of the inquiry — namely, 
that betterment, or the liability of property improved by public 
works to contribute in respect of that improvement to the cost of 
the works, is a sound legal principle, but that the extent and 
manner of its recognition and application ought to be very strictly 
defined. Li accordance with this conclusion we shall approve as 
just and equitable the enactments of x666, 1875, 1879 <^^ 1882, to 
which reference has been made. We shall also approve the 
introduction of the principle into the Strand Improvement Scheme 
of the London County Council. If propei-ty is injuriously affected 
by diminishing the modes of access to it, there can be no question 
that it is ameliorated by an improvement in those modes of access. 
But we shall not approve the method in which the LoncTon County 
Council have proposed to carry out the principle. We shall insist 
that in its application the following conditions should be recognized 
and observed : — 

1. Just as compensation cannot be obtained by aggrieved parties 
in all cases of damage caused by the execution of public works, so 
a betterment tax cannot be imposed on all parties who happen to 
derive some special benefit from the works. The principle ought 
only to be applied where property is by the operation clearly 
increased in value intrinsically, and not merely in reference to any 
particular use to which it may from time to time be put. 

2. Just as, in the case of woi*sement or the injuriously affecting 
of property, the owner is allowed by the Lands Clauses Act, 1845 
to select whether the tribunal to determine the compensation shall 
be arbitrators or a jury ; bo, and much more, in reference to better- 
ment, the party who is to be taxed ought to be permitted to select 
the tribunal by whom the tax upon him shall be assessed. A recog- 
nition of the right of the party who is to be taxed to be satisfied as 
to the competency and impartiality of the tribunal is essential to 
the equitable working out of the principle. 

L a 
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3. If the owners of the ameliorated properties are offered no 
alternative but to submit to the betterment tax, each case ought to 
be investigated and decided on its own merits ; and the tax on 
each property ought not to be of a greater amount than, when 
capitalized, will represent the actual increase in value of the 
property caused by the execution of the works. 

4. The assessment of any bett'Crment tax on properties actually 
or conjecturally improved by the execution of public works other- 
wise than in accordance with the three conditions just laid down 
can only be justified, if, as an alternative to bearing the tax, the 
owners are given the option of requiring the body which is executing 
the works to purchase the properties at the values at which they 
stood previously to the commencement of the works. It would be 
more strictly just and equitable that this option should be given 
in all cases, even where the tax proposed to be levied strictly 
represents the actual amount by which the property is increased 
in value. 

5. The betterment tax, whether it is imposed in the form of 
a perpetual or of a terminable rentcharge, ought to be capable of 
being redeemed by any person interested in the property, either 
before it is begun to be levied, or at any time afterwards during 
its continuance. 

Philip Vkrnon Smith. 
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BREACH OF PROMISE OF MARRIAGE. ' 

IN the following pages it is not my intention to expatiate on the 
details of a department of law so fully settled as this, but 
rather to trace how this action originated both in England and 
Scotland, to indicate the position in which it stands at present, 
and to suggest on what broad principles practical reforms may be 
made. 

In the very remarkable extension of actions on the case, and 
especially of assumpsit, by which so much was brought within the 
cognizance of the common law, it was held as early as the reign 
of Charles the First that ' if ^ in consideration that B promised 
him to take him to be her husband, promises to take ^ to be his 
wife infra breve tempus after, and after A marries another woman, 
B may have an action upon the case against A upon this promise, 
for this is a good consideration ^.' Considerable objection, however, 
was taken on the ground that the consideration was a purely 
spiritual one and that the matter was not cognizable by common 
law, and a writ of error was brought, but the judgment was con- 
firmed by the Court of King's Bench. In 1651 a similar decision 
was given in Baker v. Smith ^, and nineteen years later the same 
principle was acted upon in Mills v. Middlelon\ but the most 
exhaustive discussion seems to have taken place in 1672 when 
the case of Mary Uolcroft v. Dickenson^ came before the Court of 
Common Pleas. The allegation of the plaintiff was that the de- 
fendant by the breach of his promise had ' hindered her preferment 
to her damage of 100 pounds.* Each of the three judges who 
formed the court considered the relative jurisdictions of the courts 
of common law and the ecclesiastical courts at great length, and 
finally (Chief Justice Yaughan dissenting) decided that this action 
was maintainable at common law. 

In 1698 the action passed into a further stage of development 
in Harrison v. Cage et nxor^, in which a man brought a similar 
action against a lady who had pledged her vows to him and after- 
wards gone and married another, that fortunate man being joined 
as defendant for reasons sufficiently obvious before the days of 
Married Women's Property Acts. It does not appear that any 
technical objection was taken at the trial, and a prosaic but 

^ Siretch v. Parker j Mich. 12 Gar. Rot. 31 ; Ro. Abr. 33. 

» Style 395. » Keble 866. ♦ Cart 333. 

^ Carthew 467 ; 5 Mod. 411 ; i Salk. 34. 
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sympathetic jury found *a verdict for the plaintiff and j6'40o 
damages, the woman being worth ^^^3000 when the plaintiff courted 
her, and after the death of her brother worth double that sum ' (!) 
and Chief Baron Ward gave judgment accordingly. After an 
unsuccessful application for a new trial on the ground of excessive 
damages, a motion was brought in the King's Bench in arrest of 
judgment, on the ground that no action lay. In support of the 
motion it was argued that ^it is not reasonable that a young 
woman should be caught into a promise' and voidability from 
uncertainty as to time was suggested, but the points most relied 
upon appear to have been that there was no case in which the 
writ caum matrimoniae praelocuti had been held good against 
a woman, and that, as in the eye of the law a man was not ad- 
vanced by marriage, the woman's promise was of no value in law, 
and thus the contract must fail for lack of consideration. But 
the judges held otherwise. Bokeby J. pointed *out that a man 
had an action for slander per quod mairimonium amisit^ whict was 
hai'dly consistent with the defendant's ungallant contention as to 
woman's worth; and Holt C.J. and Turton J. took the simple 
ground that the promises were mutual, so that if an action lay 
on the one promise it would lie on the other also. The reasoning 
of the Chief Justice, however, is not quite so clear when he goes 
on to say, ' In the ecclesiastical court he ||the plaintiff] might have 
compelled a performance of this promise ; but here indeed she has 
disabled herself, for she has married another,' for the canon law 
decreed such specific performance only where the words had 
amounted to mairimonium per verbuf de joraesenti^ which, by the 
canon law, of itself constituted a marriage, all that was enforced 
being the additional formality of solemnization in face of the 
Church. In such case, even if in the meantime one of the parties 
had actually solemnized a marriage with some one else, the ecclesi- 
astical courts (at the time of their full power) would have treated 
the latter as void and would have enforced the formalities of 
the original contract^. If, however, that original contract had 
not amounted to mairimonium per verbis de praesenii they would 
not have proceeded beyond an admonition. Perhaps by this time 
the activity of the ecclesiastical courts had diminished. Perhaps, 
even apart from any decree of specific performance, the fact that 
such a substantial tiiiing as an ecclesiastical admonition then was 
lay behind it, might be sufficient, even at common law, to redeem 
the promise from the forlorn condition of a nudum^ pactum. 

In 1 704 * Chief Justice Holt further ruled that this action would 

^ As in Bunting v. LepingweU, 4 Go. 355. Phillimore's Ecclesiastical Law, passim. 
' Button V. ManseUy 6 Mod. 173. 
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lie even without the proof of an express reciprocal promise by the 
plaintiflF— in this case a lady — so long as it could fairly be implied 
from the circumstances. Fifteen years later, in Holt y. Ward 
Clarencievx ^ an action was brought by an infant and a verdict was 
given for ^2000 damages. The plea of infancy was raised on 
demurrer in the Court of King's Bench, and in support of it the 
rules of the canon law on this point were clearly set out. Lord 
Chief Justice Raymond, however, who pronounced the judgment of 
the Court, held that as this action was maintainable at common 
law, it must be measured by common law rules, and that, con- 
sequently, such a contract was voidable by the infant, but binding 
on the person of full age. The rules of the canon law, so far as 
they bore on this matter, had now at last been quietly laid at rest, 
and have never since been disturbed. The action was dependent 
on the rules of the common law alone, and in 1729 in Cori v. 
Baker ^ the important decision was arrived at that the words of 
the fourth section of the Statute of Frauds, which required signed 
writing to maintain an action on ' any agreement made upon con- 
sideration of marriage,' did not apply to this class of bargains. 
Had it been otherwise, how different would the course of litigation 
have proved. 

The more modem series of cases seem to begin with Atchinson 
V. Baker ^, in which a gentlemen, who, owing to the deteriorar 
tion of his health, had lost the affections of the lady who was 
pledged to him, by the same cause suffered the additional 
disappointment of defeat in the action which he subsequently 
brought. Foulkes v. SeUway^ in 1800 and Potter v. I)eboo9^ in 
1 815 were early modem cases with fair plaintiffs, and as time 
went on their actions grew more numerous and their victories 
more magnificent, though it must be admitted that they never 
in this country reached that phenomenal state which they 
apparently attained in the United States ®. The excessive laxity 
which characterized them at length received somewhat of a check 
by the Evidence Amendment Act of 1869, which required that 
the plaintiff's evidence should be corroborated. Beiseia v. Stem ' 
showed how slight a corroboration would be sufficient for the 
purpose — ^the evidence of an eavesdropper, who had heard (I) 
the defendant remain silent when charged by the plaintiff with 
the promise, fulfilling the requirements — but Wiedemann v. Waipole ® 
showed that the provisions were by no means illusory. 

> 2 Str. 937. • I Str. 34. » Peake Add. Ca. 103 [1796]. 

* 3 Esp. 235. ' I Stark 82. 

* American cases cited by WiUes J. in Smith y. Wooc^fine, i G. B. N. S. 660 passim. 
^ L. R. 2 C. P. D. 365. ■ '91, 2 Q. B. 534. 
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In Sootland the modem style of action appeared a few years 
earlier than the decision of Harrison v. Ca^e et uxor. Marriage was 
(as it still is) based upon the system of 'matrimonium per verbU 
de praesenti without any further solemnity being required, and 
might be of the most informal character — irregular marriages' 
being then the rule rather than the exception. Yet Scots law, 
following the doctrine of the old civil law, laid down that until 
the marriage (however informal) actually took place, there was 
always a locus poenitentiae — a right freely to change one's mind- 
subject only to this, that the party who ^resiled' without fault 
on the other side, should make good to that other party any 
expense, such as special attire, which had been incurred with 
a view to the marriage — following in this, too, the civil law as to 
the arrhae ipansalUae, But in 1685 Graham's case^ came before 
the Lords of Session, and we read that though they found 
matrimonia debent esse libera, and that there is a locus poenitentiae ; 
yet under that pretence one ought not to be damnified, therefore 
they admitted her expense to probation ; and she having proved 
that she was put to i^8o Scots (about £j) of charges eo nomine, 
the Lords at the advising for that expense and for her loss of market 
modified ^100 Scots (about £^) against him, in regard especially 
that he could give no rational ground why he gave over the 
bargain. This decision,' adds Fountainhall the reporter, 'seems 
equitable, though it be new.' 

But even with the new equitable principle as to measure 
of damages, proof of some actual loss appears to have been 
necessary to maintain the action. The next case seems to have 
occurred in 1715^ when a man sued under a written contract 
to marry with a penalty of ^100 Scots ' adjected ' thereto (1), but 
failed on the ground that no actual loss was proved, and in 
1770^ a fair plaintiff, bringing an action under more normal 
conditions, was also unsuccessful for the same reason. Technical 
proof of some trifling loss is, however, easily obtained, and this 
ineffective rule seems gradually to have become obsolete. By 
1812^ the Court of Session had accepted the new principle so 
thoroughly as to allow a verdict for ^500 damages to stand, 
and four years later * confirmed another for ^900. The * equit- 
able' exceptions had in fact swallowed the old rule, and the 
subsequent cases simply elaborate the new principle.- 

At about the same time and from the same equitable juris- 
diction there appeared a twin action to this — ^the direct action 
for seduction. Till near the close of the seventeenth century 

^ M. 8472. ' Young M. 8475. ' Johnston M. 13916. 

• Hogg, May 37, F. C. » Rose, July 19, 1816, F.C. 



April, 1894.] Breach of Promise of Marriage. 139 

such an action appears to have been quite unknown, but in 
1696 Hislop V. Ker"^ — a case of seduction under * false and flatter- 
ing insinuations '—came before the Lords, and they ' declared that 
they would allow damages against the man who had dolose induced 
a party to trust him/ and referred the damages to be assessed. 
The report is scanty, but it appears that the defendant had acted 
in bad faith throughout, and probably the merits of the case to 
some extent obscured the principle which the decision involved. 
That was to be more fully canvassed fifty years later in Linning 
V. ffamilton^. In that case, after various preliminaries, the lady 
had been awarded ^200 damages for seduction, and the defender 
now appealed to the Lords to have the verdict set aside on the 
ground that no action lay, the pursuer contrariwise appealing 
for an increase of damages. It does not appear that there had 
been any promise of marriage — certainly no deliberate one — but 
the pursuer's character was apparently high. The principle of 
ex turpi causa was pressed upon the Court, and it had special 
force at a time when this kind of immorality was (by the 13th 
Act of the Reformation Parliament) a criminal offence. Against 
this, however, stood the actual merits of the case, the principle 
of actions dolose, and — ^with a force which we hardly appreciate 
now — the precedent of the Mosaic law which ordained that in 
the circumstances the man ought stupratam aut nubere aut dotare — 
to * marry or tocher' her as the old Scots version ran. The 
Lords refused both petitions without answers, thereby ^ adhering ' 
to the judgment, and supporting the principle on which it was 
based. 'The Lords,' says Fountainhall, who reports the case 
most fully, 'were far from being unanimous. Those who were 
for damages founded their opinion upon discouraging vice, and 
no doubt the judgment in this case will put men more on their 
guard than formerly. But then it must have a bad effect on the 
female sex . . . Formerly,' adds the ungallant reporter, * marriage 
was a woman's sole aim . . ., but now a woman has a wider field 
of action. Her first view is to engage the man's affections in order 
to entrap him into a marriage. If this fail, her second view after 
inflaming his desires is to yield to them, for which she is to be 
rewarded with a handsome portion.' 

In 1785® the Lords again acted on the same rule, which hence- 
forward may be considered as settled law, and the Legislature in 
making ' actions for damages on account of breach of promise of 
marriage, or on account of seduction' triable by jury*, appears to 
have recognized the principle of this acQon, and to have confirmed 

^ M. 13908. ' M. 13909. ' Buchanan v. M^Naby M. 13918. 

* Court of Session Act 1825. 
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/ ihe practice of giving the jury a free hand in the assessment of 
damages. 

Thus by processes widely dissimilar did breach of promise practice 
in England and Scotland come to much the same thing, the prin- 
cipal differences being that the provisions of the Evidence Amend- 
ment Act do not apply to Scotland, and that there, should the 
plaintiff fail on that action, she may nevertheless succeed on 
the supplementary one^. In practice the two are often brought 
together ^. 

In England, on the other hand, the only action for seduction that 
exists is based on the right to the service of the seduced — real 
or fictitious — and is only maintainable by those who have been 
deprived of it. When once the action gets to a jury they have an 
unfettered discretion, and they are in fact frequently directed to 
take wounded feelings into account. But seldom does such an 
action get that length. On principle it is only competent when 
both the seduction and the resulting state which unfits for service 
happen in the same 'service,' in practice it is only brought by 
parents or guardians, and in fact the common law at this point 
is notoriously so riddled with exceptions and technicalities as to 
afford no protection worthy of the name. 

By the law of France — with due regard to la liberie illimiiee 
qui daU exister dans ks mariages — the breach of a promise to . 
marry does not give a right of action for damages, save only in so 
far as pr^'udice has thereby been caused to the other paxty, an 
exception based apparently on tort rather than on contract \ Such 
jpr^udice^ however, is not limited to the narrow special damage 
of the civil law and the former law of Scotland*; it may be 
moral as well as materiel ^^ and, in case of seduction, may even 
include consequent damage ®. Damages, however, are only allowed 
in respect of such pr^udice as is reasonably capable of com- 
mercial assessment, and no regard is paid to injured feelings or 
hypothetical loss — ils sont rSgUs seulement a raison de la perte quelle 
Sprauve''. 

In Italy, on the other hand, the strictness of the earlier law still 
obtains, no action being maintainable ea contractu on the promise 
itself^, and the damages recoverable (apparently ex delicto) being 
limited to the money loss directly sustained — delle spese fatte per 
causa delpromesso matrimonio^. 

The evils which seem inseparable from our breach of promise 

* Gray ▼. Broum [1878] 5 R. 971. • Patcm v. Brodie [1858] ao D. 258. 

* PoUook on Gontracta, 5th ed. p. $16. 

* Sirey & Gilbert's Code Civil, Art. 1142, notes 11 & 15. 

^ lb. note 13. ' lb. note 14. ^ lb. notes 16 & 18. 

" Codioe Civile Italian©, Art. 53. • lb. Art. 54. 
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litigation are notorious. In Hail v. Wright ^ a defendant tried unsuc- 
cessfully to plead the failure of his health as an excuse for the 
failure of his promise. But later litigants have always found it 
far more effective to direct their disparagements against the other 
party. The tactics are only too well known. The action affords 
an unrivalled vantage-ground for demolishing the character of 
a lost lover, and is consequently unequalled for black-mailing 
claims and for discreditable defences. Mr. Justice Mathew's cynical 
remark to a jury last year in one of the most mercenary of modern 
cases — a case, however, in which the defendant was eventually 
mulcted of several hundred pounds — that * love is not a necessary 
element in a breach of promise case/ is true in more senses than 
the one in which it was uttered. 

The irresponsible generosity of juries too, when, as in such cases, 
the measure of damages is quite arbitrary, is not only frequently 
very unjust, but generally, so far as it proceeds on any prin- i 
ciple at all^ seems to proceed directly at variance with the only.l 
intelligible one, namely, that seduction and actual out-of-pocket \ 
expenses apart, damages should be assessed upon what the Lords ', 1 
of Session somewhat coarsely called * loss of market.' How different ' I 
the practice I If the girl be pretty, the jury generally give her 
heavy damages ; if she be unattractive, they often have a sneaking 
sympathy with the man. She who has her fortune still before her 
is handsomely recompensed, while her plainer sister, who could ill 
afford to lose the best years of her life, is often sent empty away. 
In fact the same girl would probably stand a better chance after 
a short engagement than at a later date when, after a long one, her 
charms had somewhat faded. 

The question of a sweeping reform to a great extent depends 
upon whether damages should be obtainable for seduction, as in 
fact they often indirectly are in these cases. As usual, the aooepted 
maxims do not help us very much. In pari delicto potior e^t 
conditio defendentis may be true as a rule of law and excellent 
as a principle of legislation, but though both parties may be 
in delicto they are seldom in anything like pari delicto. Ex 
turpi causa non oritur actio, but the 'turpitude* of a wronged girl 
is often of the most technical. Still, hard as it might prove in 
exceptional cases, such a system of damages should not be allowed. 

In practice, as between the parties, the action affords opportunity 
for the exercise of vindictiveness rather than for the satisfaction of 
wrong, and, as regards the public, notoriety is given to a class of ' 
evidence and a species of relationships which should never obtain 
the sanction of the law. In all probability, too, the system goes 

» E. B. & E. 746. 
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a long way to discourage honourable and disinterested attentions 
on the one hand, and to promote the completion of ill-assorted 
unions on the othei*. As for 'loss of market' — ^if matrimonia 
debent esse libera be the true principle of law (and I submit that 
it is), and if, as Lord Mansfield has said^, *it would be most 
mischievous to compel parties to marry who can never live happily 
together ' — that equity is far outweighed by the others, and there 
should be, and there should be recognized to be, a 'place for 
repentance ' up to the very moment when the knot is tied. 

In 1878 the present Lord Chancellor (then Mr. Herschell) brought 
in a short Bill to abolish Breach of Promise Actions altogether, and 
that Bill reappeared in 1883 and 1884, and again in 1888 and 
1 890, Mr. Bryce, Mr. Caine, and Sir Roper Lethbridge being amongst 
those who backed it. But on no occasion did it attain to a second 
reading. 

A resolution, however, in favour of abolishing the action ' except 
in cases where actual pecuniary loss has been incurred by reason 
of the promise, the damages being limited to such pecuniary loss,' 
was introduced by Lord (then Mr.) Herschell, and carried in the 
House of Commons by 106 votes to 65 on May 6, 1879*, and there 
are floating rumours of a Bill on these lines for next Session pro- 
moted by the same high authority. Such a change would apply the 
ordinary rule as to measure of damages to this class of actions, 
would tend to exclude all evidence save that of the promise, 
the breach of it, and the consequent money loss, and would in 
practice reduce these causes to the financial level of the County 
Courts. Livolving as it would the abolition of what often really 
[(amounts to indirect damages for seduction^, and of all personal 
considerations of a mercenary character, such a rule might press 
hardly in some few cases, but the general effect of it would be 
wholesome. It would, to a very large extent, mean the clearing 
away of judicial extensions of jurisdiction, and of inexpedient 
equities, and the restoring of the broad principles of an older and 
more universal law. 

J. DuNDAs White. 

1 Quoted in Atchinson v. Baker, supra. 

* Hansard, vol. ccxlv, pp. 1867-87. 

' The proposal to make seduction under promise of marriage a misdemeanour 
seems more in harmony with the i^irit of the law as to personal morality. But 
that is not yet. 



143 



IS A RIGHT OF ACTION IN TORT A CHOSE IN ACTION? 

THE above question is raised in Sir Howard Elphinstone s late 
interesting article, intituled ' What is a chose in action ^ ? * and 
the learned writer appears to be of opinion that it should be 
answered in the negative. For he takes objection, towards the 
end of his article, to the definition of a chose in action in such 
terms as to include lights against a tortfeasor; notwithstanding 
that such a definition is given both in Termes de la Ley and 
Blount's Law Dictionary. It is difficulty Sir Howard Elphinstone 
says, to see how rights against a tortfeasor can be regarded as 
property. It is difficult to class a mere expectation of damages 
among property, and if it is not property it is not a chose in action. 
Then he argues that rights against a wrongdoer are to be distin- 
guished from rights under a contract, because the latter were 
indirectly assignable by power of attorney, while an assignment 
of rights against a tortfeasor was absolutely void, not only at law, 
but in equity, on the ground of champerty. And he condudes by 
stating that the phrase chose in action is never at the pi'esent day 
used in the meaning of a right of action in respect of a tort. There 
are, however, certain considerations, upon which Sir Howard 
Elphinstone did not touch, aud which appear to me to make in 
favour of an affiimative answer to the question raised. What 
these are, I hope to be now permitted to state ; and I shall 
endeavour to show that there is good reason and respectable 
authority, besides that of Termes de la Ley and Blount's Law 
Dictionary, for not limiting the term chose in action^ even at the 
present day, so as to exclude a right of action in tort. 

First, I think it will appear, on tracing the source of the term 
chose in actiofi, that it is an elliptical expression for a thing lying 
in action. And a thing lying in action may, I think, be explained 
as a thing which it requires an action to recover or realize, if 
wrongfully withheld. And to recover or realize a thing would 
seem to mean to bring it into physical finiition, or to make it so 
ripe therefor that nothing is lacking to fruition of the thing but 
to take possession of it. The earliest allusion I have found to the 
distinction between things in possession and those in action^ is 

» L. Q. R. ix. 311 (Oct. 1893). 

> There is no mention in Glanville, Bracton, Britton, or Fleta of any classification 
of things as being in poesession or in action : but in the three kst-mentioned works 
the difference is weU marked between corporeal things in their owner's possession 
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in 22 Ass. pi. 37 ^, where it was said that the lord may seize what 
is in possession of a villein, as rent granted to him, of which he 
is seised, but the lord shall not have what remains in action to 
the villein (ceo que demuri en action al villein)^ as if obligation of 
debt or covenant or warranty be made to him. Coke, when citing 
the same case, remarks^, 'But that which lieth in action, as 
a warranty made to the villein his heirs and assigns, the lord 
shall not take advantage of by voucher ; because it is in lieu of 
an action. Neither shall the lord take advantage of any obligation 
or covenant or other thing in action made to the villein ; because 
they lie in privity and cannot be transferred to others.' The 
term * thing, in action' is not often employed by Coke: but there 
are other references in his Commentary on Littleton to chattels 
or things, which consist, or lie or are in action ' ; and these seem 
to me to establish the identity of a thing in action with a thing- 
lying in action. 

There are also passages of Littleton and Coke which show that, 
in speaking of a thing in action, reference is especially made to the 
fruits of the action, to the thing recoverable by means of the 
action, and that damages (a word which, according to Coke^ hath 
in the common law a special signification for the recompense that 
is given by a jury for a wi'ong) are properly included among such 
things. These passages are to be found in Litt. s. 503, and Co. Litt. 
288 b, and they relate to the cases in which a release of all personal 
actions may be well pleaded in bar of a writ of error. Coke points 
out a diversity, when by the writ of error the plaintiff shall recover 
or be restored to any personal thing, as debt, damage, or the like ; 

andfMre righU (of action or otherwise") ; Bract, fo. 10 b, 61, 407 b ; Fleta, fo. 125, ia6 ; 
Britt. liv. I, ch. 29, s. a, and liv. a, ch. a. as. i, 10. We learn from Bracton, too, that 
what may be termed things lying merely in action could not be bequeathed by will 
in his day. He points out (fo. 61, 407 b) that if debts due to a testator be not * 
recovered by judgment or acknowledgment in his lifetime, the actions to recoyer 
them will pass to his heir : but debts so recovered are part of the testator^s property 
and mil go to his executors. And Littleton and Coke afterwards teach us (Litt. 
B. 504 ; Co. Litt. a89 a) that debts recovered by judgment are not things lying merdy 
in action, for they can be reduced into possession without action, i. e. by levying 
execution. In Fleta (fo. 183) odab is mentioned amongst the things, which nu2Io dari 
debent. 

* Abridged, Bro. Abr. Chose in Action, 8. • Co. Litt. 117 a. 

' See Co. Litt. 292 b, that rent reserved on letting land for a year ' is a tiling not 
merely in action,' and that an annuity Hs not merely in action,' in each case, 
'because it may be granted over.' See Co. Litt. 351 as to a husband's rights in his 
wife's * chattels reals consisting merely in action,' *■ chattels reals being of a mixed 
nature, viz. partly in possession and partly in action,' chattels real which ' were 
merely in action before the marriage,' and ' chattels personal, which be in action.' 
On comparing 10 Rep. 48 a with 3 Bep. a b, it appears that, when Coke speaks of 
a ' right to land in action,' he means ' a right, which consists only in action, where 
the entry ia Med/ Such a right (* for which the party hath no remedy but by action 
only to recover the land ') is said to be * a thing which consists only in privity, and 
which cannot escheat, nor be forfeited by the common law.' 

* Co. Litt. a57 a. 
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for then the release of all actions personal is a good plea, for that 
the plaintiff is to recover or be restored to something in the per- 
sonalty. And afterwards ^ he bids us note that an action real or 
personal doth imply a recovery of something in the realty or 
personalty or a restitution to the same. According to Coke, 
therefore, damage, or recompense for a wrong, is a thing recover- 
able by action in the personalty. It appears to follow that it is 
a personal thing in action. Brooke too, whose use of the term 
ckose in action in his Abridgment shows that it was an established 
law term before Coke's day '^, appears to admit the right to bring 
an action of trespass to be a chose in action, though an uncertain 
one, not assignable even by the king ^. 

The definition of a chose in action given in Termes de la Ley 
plainly includes a right of action in tort. Sir Howard Elphinstone 
however traverses this part of the anonymous author's explanation 
of the term upon the authority* of Blackstone. Now Blackstone, 
instead of being contented to explain the distinction made by his 
predecessors between what is in possession and what lies in action, 
endeavoured to expand the difference so taken into an exhaustive 
classification o{ property in chattels personal. ' Property in chattels 
personal,' he says \ ^ may be either in possession ; which is where 
a man hath not only the right to enjoy, but hath the actual enjoy- 
ment of the thing ; or else it is in action ; where a man hath only 
a bare right, without any occupation or enjoyment.' Later on, 
after admitting the right to recompense for a breach of conti'act, 
giving rise to a claim for unliquidated damages, to be a chose in 
action, he lays down that all property in action depends entirely 
upon contracts ^. In making these statements Blackstone does not 
appear to be following any previous authority. These statements, 
however, seem to have prompted Sii- Howard Elphinstone's argu- 
ment above quoted, which we will now consider in detail. 

As we have seen. Sir Howard Elphinstone says that it is difficult 
to class a mere expectation of damages among property, and if it 
is not property it is not a chose in action. But to this it may be 
objected, first, that the term ckose in action was an established law 
term long before the word property came to be used in the wide 
sense of valuable things, in which it appears to be here employed ® ; 
so that it can hardly be accurate to require a right of action in 
tort to be included in property as a condition precedent to its 
being classed among things in action. And secondly, that rights 
of action for injuries to property have been expressly held to be 

' Co. Litt. 389 a. * Brooke died in 1558 ; Fosb, Judges, v. 360. 

' Bro. Abr. Chose in Action, 11, abridging Y. B. 5 Edw. IV. 8, pi. 22. 

* 2 Black. Comm. 389. » 2 Black. Comm. 397. 

• See below, p. 146, n. 2. 
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included in the personal estate of the injured party, and to pass 
under the words * personal estate ' to his assignees in bankruptcy 
by virtue of the Bankruptcy Act of 1825 ^ And personal estate 
(in the wide sense of the word) appears to be exactly equivalent 
to personal property ^ It will not, moreover, be disputed that 
under the present Bankruptcy Act, as under the Act of 1869, 
a bankrupt 8 rights of action for injuries to property pass to the 
trustee in bankruptcy. But there are no words in either statute 
to effect this, save the provision that the bankrupt's properly (which 
expression is declared to include things in action ^) shall vest in 
the trustee *. A man's rights of action for injuries to his property 
must therefore be necessarily included in his property, notwith- 
standing that the amount of the recompense to which he is entitled 
remains uncertain till a verdict be obtained. So that, even if we 
adopt Sir Howard Elphinstone s own test of a chose in action, 
rights of action for injuries to property appear to fulfil its require- 
ments. 

With respect to rights of action for injuries to the person or 
reputation, it is of course settled that they are so personal to the 
injured party that they are not included in the property which 
passes to his trustee in bankruptcy^. But it is submitted that 
such rights may nevertheless be aptly described as things in action, 
because the recompense for any wrong is a thing lying in action ; 
and, as Blackstone himself is forced to admit ®, the right to com- 
pensation for a wrong arises immediately the injury is committed, 

> See Stat. 6 Oeo. IV, c. 16, s. 63 ; Beckham y. Drake (1849), 2 H. L. C. 579, at pp. 
635, 626, per Parke B. < The words " personal estate " clearly comprise all chattels, 
chattel interests^ and all the subjects mentioned in the 12th section' (of Stat. 6 
Geo. IV, c. 16) ; * and they also comprise some rights of action which are not properly 
debts, and would not pass under the word *' debts,*' but do pass under the description 
of * ' personal estate." For instance, somo actions for tort do pass. Actions for injuries 
to personal chattels, whereby they are directly affected, and are prevented from 
coming to the hands of the assignee, or come diminished in value, undoubtedly 
pass. The action of trover for a conversion before the bankruptcy is a familiar 
instance of this.' 

• See Kiruoan v. Johnson (1651), Style 293 ; Countess qf Bridgewater v. Duke qf BoUon 
(Hil. 2 Anne), 6 Mod. 106 ; Scott y. Albury (Pasch. 6 Geo. I), Comyns, 337, 340 ; Hogan 
V. Jackaon (1775), Cowp. 299, 306, 307 ; Doe d. WaU v. Langlands (181 1), 14 East. 370, 
12 R. R. 553 ; Doe d. Morgan v. Morgan (1827), 6 B.& G. 512 ; a succession of cases 
showing how, first, the word estate, and afterwards the word property, acquired in 
law the meaning of everything valuable which a man has. Brooke, who in his 
Abridgment uses chose in action as a well-known term, employs the word propertie 
in the sense of ownership only, in which sense it is used in the Tear Books. 
See Bro. Abr. Propertie ; Y. B. 6 Hen. VII. 7, pi. 4. Down to Coke's time and 
after, the proper legal description of everything a man had was all his lands, 
tenements and hereditaments, goods and chattels ; and real and personal estate 
hardly became established law terms before the reign of Charles II; see the 
authorities cited in VTilliams, Real Property, pp. 25-28, 17th ed. 

» See Stats. 46 & 47 Vict. c. 52, ss. 20, 44, 50 (5}, 54, 57 (2), 168 ; 3a & 33 Vict, 
c. 7>»M-4» 15, »7»3a- 

* See Seearv. Laioson, (1880) 15 Ch. J>, 426 ; Quy v. CfturcAiK, (i888^ 40 Ch. D. 481, 487. 
» Ex parte Vine, Re Wilson, (1878) 8 Ch. D. 364. • 2 Black. Comm. 438. 
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although the amount of the damages is not ascertained before 
verdict. Indeed, Blackstone ranks damages for a wrong under 
the head of ^property acquired by suit and judgment at law*/ 
Surely a thing which is acquired by suit must be a thing lying 
in action; and as Blackstone shows, the judgment (which ends 
the action ^) neither confers the title to the damages, nor ascertains 
their amount. What good reason is there then for discarding the 
authority of Brooke, Coke, and Termes de la Ley in favour of 
Blackstone's peculiar limitation of the term chose in actiofi 1 And 
does not Black&tone's own explanation show that recompense for 
a wrong is a thing in action ? Whether the recompense for any 
injury to the person is a thing in action assignable before judgment 
is another question, which, as will appear from the note at the 
end of this article, has been decided in the United States in the 
negative. 

The distinction which Sir Howard Elphinstone makes between 
rights of action ew contractu and those ex delicto^ on the ground that 
the former were indirectly assignable, while the latter were not, 
raises the interesting question, how far a right of action in tort is 
assignable at the present day. The authority cited by the learned 
writer for his statement that an assignment of rights against a tort- 
feasor * was ' (I notice that he does not say * is *) absolutely void at 
law is Y. B. 34 Hen. VL 30, pi. 15. In this case Littleton, for the 
plaintiff, aigued that no duty to another could be granted over, no 
more in the case of a duty arising from contract than, if one did 
trespass to him, he could assign the money which he might recover 
for the trespass ; and Wangford, for the defendant, maintained 
that the duty of a thing which is certain could be well assigned, 
but conceded that a duty of a thing which is not certain, as in the 
case of trespass, could not be assigned. It is to be remarked that 
at this early period the right to assign a chose in action in contract 
was anything but fiimly established; indeed the very case cited 
was an action brought against the assignee of a debt for maintain- 
ing the assignor in his suit against the debtor. Nor is champerty 
mentioned in the arguments quoted as the reason why the money 
to be recovered as damages for trespass should not be assignable. 
So that upon the whole the authority cited does not throw much 
light upon the possibility of assigning a right of action in tort in 
modem times, when it became settled that a chose in action might 
well be assigned by power to sue in the assignor's name. There is 
no doubt, however, that the test propounded by Wangford of the 
certainty or uncertainty bi the thing has been adopted to a certain 

^ 2 Black. Gomm. 438. ' Co. Litt. 289 a. 

VOL. X. M 
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extent. Thus, as we have seen ^, even the king could not assign 
a right of action for a trespass done to him, on account of the un- 
certainty of the thing. So the chatteh forfeited to the Crown upon 
outlawry or conviction of felony comprehended all lights of action 
upon contract, though for unliquidated damages, upon the ground 
that in such actions the measure of damages is certain ^ ; also, it 
seems, all causes of action for deprivation of, or injury to, the out- 
law's or felon's goods, where the measure of damages is the value 
or the diminution of the value of the goods ^ : but not a right of 
action for damages wholly uncertain, as in trespass qu, el.fr. ^ We 
may note here that the authorities cited upon the law of forfeiture 
. seem to countenance the proposition, that rights of action for injury 
to goods, where the measure of damages is certain, are things in 
action forming part of the personal estate or property which was 
forfeited upon outlawry or conviction of felony ; so that the law of 
forfeiture, as well as the law of bankruptcy, affords material for 
maintaining that, at least, rights of actions for ii\juries to property 
are things in action. But to return to the point, the solution of 
the present question appears to depend upon the following princi- 
ples: — (i) Any agreement to maintain another persons action in 
consideration of receiving part of the land, debt, or other thing in 
suit, is void for champerty. (2) At the same time ' the assignment 
pendente lite of the subject of a suit is not champerty or in any way 
illegal, even though the assignor gives the assign a power of 
attorney to sue in his name, and agrees that he will not impede, 
but will assist the assign ^. (3) A mere right of suit in equity, not 
coupled with or incidental to an interest in property, as a mere 
right of suit to set aside a release obtained by fraud, is not assign- 
able •. (4) The policy of the bankruptcy law is to make every- 
thing, which vests in a trustee in bankruptcy, saleable by him ; 
every right of action, in tort or otherwise, which vests in a trustee, 
is therefore assignable over by him, even though it might not have 
been assignable by the bankrupt himself. It may be added that 
the law of champerty remains unaffected by anything in the 
Judicature Acts^ I do not propose to examine in detail the 

» Ant9, p. 145. 

* BoMy T. Fay (1795), Bidgeway, Lapp & Schoales, 511. 

• Co. Litt. laSb ; 3 Leon. 205, pi. a6i ; Hawk. P. C. bk. ii. ch. 49, s. 9 j AtOodb y. 
DoddB (1819). a B. & A- 358, 376. 

* Flaming y. Smith (1861), la Ir. Com. Law Rep. 404. 

* See per Kay J., James y. Ken (1889), 40 Ch. D. 449, 456, 457, for authority for 
both the aboye propositions. 

• Protser y. Edmonds (1835), I Y.&C. Ex. 481 ; De Hoghton y. Money (1866), L. R, 
3 Ch. 164, 169 ; Hm y. Boyle (1867), L. R., 4 Eq. a6o. 

» Seear y. Latoaon (1880). 15 Ch. D. 426 ; Ouy y. ChurchiU (1888), 40 Ch. D. 481. 

• 8ee BaUy, Warwick (1881), 50 L. J., C. P. D. 382 ; Jamss v. Kerr (1889), 40 Ch. D. 
449; Ouy y. Churthm (1888), 40 Ch. D. 481, 485. 
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authorities for these propositions, but the following cases appear 
to throw some light on the object of our inquiry. In Simpson v. 
Zamb (1857), 7 R & B. 84, the plaintiff, in consideration of ^50 
paid to him by his attorney in the action, assigned to the attorney, 
before judgment in the action, the benefit of a verdict for ^^50 
damages given in his favour (whether in contract or tort appears 
not). This assignment was held void, because no attorney is per- 
mitted to purchase anything in litigation, of which he has the 
management, whatever might have been the case had the purchase been by 
a stranger. In Anderson v. Radcliffe (1858), E. B. & E. 806, the 
plaintiff in ejectment, after a verdict in his favour but before judg- 
ment, gave his attorney a bill of sale by way of mortgage for i^ioo 
on a crop of potatoes growing on the land. This was held valid, 
a distinction being taken between an absolute conveyance of the 
matter in suit to the attorney in the action, and an assignment of the 
same by way of security. In Cohen v. Mitchell (1890), 25 Q. B.D. 
262, an undischarged bankrupt was carrying on business on his 
own account. In the course of such business, he became possessed 
of some goods, which were wrongfully taken away from him. He 
sued the taker for wrongful conversion of the goods, but finding 
that he had no money to carry on the action, he assigned the cause 
of action to Cohen in consideration of the money then due to him, 
and further sums necessary to carry on the action. The action 
resulted in a verdict for i^i'iio against the taker of the goods. 
Before the money was paid, the trustee in the bankruptcy of the 
undischarged bankrupt intervened and claimed the amount of the 
verdict from the taker ; who interpleaded, paying the money into 
Court. And the issue was tried, whether Cohen or the trustee was 
entitled to the money, and was found both by Mathew J. and the 
Court of Appeal for Cohen, on the ground that the intervention 
of the trustee was too late. But although the trustee fought the 
case to the Court of Appeal, it does not appear that any suggestion 
was made on his behalf that the assignment to Cohen of the cause 
of action (which was of course in tort) was void for champerty or 
on any other ground ; nor did it occur to any of the learned judges *, 
who decided the case on appeal, to question the validity of the 
assignment. On the contrary, the very ground of their decision 
was that the bankrupt had made a valid assignment of his cause 
of action, and this was exactly what barred the trustee's interven- 
tion. It appears from this last case therefore that a right of action 
sounding in damages for wrongfully withholding goods (where the 
measure of damages is, as a rule, the value of the goods) may be 

^ Lord Esher M-B-> Fiy and Lopes L.JJ, 
M 2 
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lawfully assigned over. If so, between such rights of action and 
rights of action ex contractu, the distinction alleged by Sir Howard 
Elphinstone does not seem to obtain. It is a possible inference 
from the cases of Simpson v. Lamb and Anderson v. Rudcliffe that the 
recompense due for any wrong may well be assigned over (except 
to the plaintiBTs solicitor absolutely) as soon as the damages are 
ascertained by verdict ; from which time until judgment, it may be 
remarked, the thing still remains merely in action^. But it is 
questionable whether the plaintiff in an action for injury to the 
person can have anything assignable before judgment : while 
it is arguable that a right of action for any injury to property 
ought to be assignable before verdict *. In truth, it appears to re- 
main an undecided question, to what extent the modem principles 
of the assignability of a chose in action and of the subject of a suit 
are applicable to an action at law to recover damages for a wrong. 
And notwithstanding the sweeping remarks of Lord Abinger in his 
judgment in Prosser v. Edmonds, i Y. & C. Ex. 481, 497, 499 '• 
I think that it should not be assumed without ai-gument that this 
question must necessarily be answered altogether in the negative. 
The inference to be drawn from the case of CoAen v. Mitchell is 
against a negative answer in the case of actions for wrongfully 
taking or withholding goods, where the measure of damages is the 
value of the goods. Take further the case of actions for spoiling 
goods, where the measure of damages is the diminution in value of 
the goods. Do the principles stated above prohibit the assignment, 
upon the sale of damaged goods, of the right to recover compensa- 
tion for the injury which they have sustained ? Nay, may it not 
be inferred from the settled principles of the law of insurance that 
there is nothing obnoxious to public policy in such an assignment 
of a mere right of action ? The insurer of a house, a ship, or other 
goods, who has paid on a total or partial loss, is subrogated to all 

* Ck>. Litt. aS9a. It should be noted, however, that in modem practice, the 
recompense for a tort is not only reduced to certainty, but also to a certain extent 
placed in security by yerdict ; as if either party die after yerdict but before judg- 
ment, judgment may neyertheless be entered up, although the cause of action do 
not suryiye ; Stat. 17 Car. II. c. 8, s. i ; Palmer v. (Men (1831), a B. & Ad. 966; Kramer 
y. Waymark (i866\ L.R., 1 Ex. 341 ; Bules of the Supreme Court, 1883, Order XVII. 
r. I. But there is no debt due to the plaintiff from the defendant in an action of 
tort until judgment is signed, even though the damages may have been ascertained 
by yerdict ; ExparteClarke (1811), I4£a8t 197. Nor are damages ascertained by verdict 
provable in the defendant's bankruptcy, unless judgment be signed before he be 
adjudged bankrupt; Re Newman, Ex parte Brooke (1S76), 3 Ch. D. 494. 

' See the American cases cited in the note at the end of this article. 

* ' It is a rule not of our law alone, but of that of all countries, that the mere right 
of purchase shall not give a man a right to legal remedies. . . . Bobert Todd, when 
he assigned, was in possession of nothing but a mere naked right. He could obtain 
nothing without filing a biU. No case can be found which decides that such a right 
can be the subject of assignment, either at law or in equity.' 
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other rights of compensation whJch the insured may have. He is 
therefore entitled in equity to maintain in the name of the insured 
any action for damages which the latter may have against any 
other person for injuring the thing insured. Thus if a ship insured 
against collision at sea be run down by the fault of another owner's 
vessel, underwriters, who have paid for the loss, are entitled to 
maintain in the name of the insured all the latter's remedies to 
recover damages for the collision ^. What is this but the assign- 
ment, by the effect of a mere contract, of a right of action in tort ^ ) 
And if it were to be held that rights of action so assignable by sub- 
rogation may not be assigned directly^ would not that lead to the 
following absurd result, namely, that a man might lawfully contract 
to compensate another for a future wrong on the terms that he 
should succeed on payment to the other's rights of action against 
the wrongdoer, but he might not lawfully agree to compensate the 
other for a past wrong on the same terms 1 

There are of course strong arguments against holding that the < 
right of action is assignable in the case of injuries to the person 
or reputation, for which the damages are altogether uncertain, are 
not to be measured by any standard of loss or diminution in value 
of property, and include compensation for bodily harm or annoy-> 
ance, and which create an obligation so personal to the parties 
imited thereby that it remains unaffected by the bankruptcy, and 
is destroyed by the death of either, and is not transferable on the 
outlawry of the injured party. 

I have considered the present question quite apart from the 
provisions of the Judicature Act of 1873, which render a 'debt or 
other legal chose in action' directly assignable^, because it does 
not appear that those provisions contain anything to affect the 
law of maintenance or champerty, or any other rule of public 
policy against the assignment of a right of action in tort ^. It 
could not, I think, be maintained that the Act in question 
makes valid the direct assignment of any chose in action, of 
which the indirect assignment was previously prohibited by law. 
But it may well be contended that, if in any case a right 
of action in toi-t be assignable at all, it will then be directly 
assignable as a legal chose in action by virtue of the enactment 
referred to. 

^ See Bandal v. Cockran (1748), i Yes. Sen. 98 ; lfa«m v. Sointbury (1783), 3 Doug. 
61, 64 ; TaJtM T. Whyl» (1838), 4 Bing. N.C. 272, 283, 284 ; Simpvm v. Thomaoin (1877)^ 
3 App. Ga& 279, 284-6, 290, 291, 293, 295 ; CasUMain t. PresUm (1883), 1 1 Q.B.D. 380, 
388, 403, 404. 

' Per Lord Blaekbom, 3 App. Cas. 293 : ' It Ib the penonal right of action of tha 
shipowner, the benefit 61 which is transferred to the underwriters.' 

' Stat. 36 & 37 Yict. c. 66, s. 25, 8ub*8. 6. 

* See anU^ p. 148. 
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Lastly, with regard to Sir Howard Elphinstone's statement that 
the phrase (chose in action) is never at the present day used in the 
meaning of a right of action in respect of a tort. In the argument 
for the plaintiff in error in the case of Rogeri v. Spence (1846), 1% CI. 
& Fin. 700, at p. 705, the right to bring trespass qu. cL fr. was 
spoken of as ' a chose in action/ and ' a chose in action in tort ^' 
And in Re Park Gate Waggon Works Co. (1881), 17 Ch. D. 234, the 
right of any liquidator, creditor, or contributory of a company being 
wound up to proceed against any director of the company for 
a misfeasance ' was expressly held by the Court of Appeid to be 
a thing in action of the company. It is submitted upon these 
authorities that modem practice has not departed from the ancient 
usage of the term chose in action as explained in Termes de la Ley ; 
but that the phrase in question may still be well applied to a right 
of action in tort. 

I may perhaps be permitted to add something with regard to 
• Sir Howard Elphinstone's statement that chose in action in its widest 
sense would appear to include a specific chattel which is out of its 
owner's possession, though the term is not now conmionly used 
with such a meaning. The only authority for applying the term 
chose in action to a chattel bailed by or taken firom its owner appears 
to be Y. B. 9 Hen. VI. 6, pL 64, in which case Paston J. seems to 
have suggested that if the owner of a box of deeds bailed it to 
another, and the other delivered it over to a sub-bailee, the box 
would be in action to the first bailee. Brooke's abridgment of 
this case (Chose in Action, 13) led Lord Justice Fry to state 
(30 Ch. D. a88) that in 9 Hen. VI. the property in deeds in the 
hands of a third person was considered as a chose in action. On 
reference to the Tear Book, however, it appears that Paston's 
dictum does not warrant this statement, and that he clearly recog- 
nized that if the owner of chattels bailed them, he would retain the 
property in them. It is true that at one time a man deprived 
of his goods by a trespasser was considered to retain a mere right 
of action against the trespasser personally ; but at that time the 
former was held to lose all right to the goods ^ so they cannot then 
have been his things in action. It is submitted that in modem 
law, at all events, the owner of a corporeal chattel, which is in 
another person's possession either through bailment or wrongful 
taking, has not a mere chose in action ; the thing is not merely in 
action to him. It has always been admitted that a bailor retains 

^ There are alao several instances of the application of the term choM in action to 
a right of action in tort in the American cases cited in the note at the end of this 
article ; see especially The Pwple v. Tioga C, P., 19 Wend. 73, 75. 

* Stat 35 & 26 Vict. c. 89, 8. 165. 

» See a7 Aaa, pL 64 ; Y.B. a Hen. IV. 12, pi. 51 ; Finch, L. Bk. iii. ch. 6. 
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the property in the chattels bailed ^ ; and it also came to be allowed 
that, where goods were taken by a trespasser, the owner retained 
the right of property in them, which right he might assert by 
retaking the goods, wherever found ^. Also, according to Littleton ^ 
if I have a cause of action in detinue against another, and I release 
to him all personal actions, I may nevertheless retake my goods 
from him, because no right of the goods is released to him. Could 
this be so if the thing were merely in action to the releasor 1 Again 
in Sir T. Palmei^ eaae^ 5 Rep. 7,^ b, Sir T. P., seised in fee of a great 
wood, sold to C and his assigns 600 cords of wood, to be taken by 
the assignment of Sir T. P. ; and it was held that C had an interest 
which he might assign over, and not a thing in action, or a possi- 
bility only ; for it was resolved that if Sir T. P. did not assign 
them to C on request, C might take them without assignment. By 
the common law, too, a husband became absolutely entitled to his 
wife's personal things in possession on marriage, but for her choses 
in action they must as a rule have jointly sued^. Now if the 
goods of a single woman were wrongfully distrained or taken from 
her or bailed by her, and she afterwards married, her husband 
alone could sue in replevin or detinue, or release her right to the 
goods ^. * In Franklin v. Neate (1844), 13 M. & W. 481, moreover, it 
was contended that the owner of a pawned chattel had but a ehoie 
Ml action: but the contrary was decided. It is further submitted 
that the term eho9e in action points to the personal duty to be 
exacted by action (see Termes de la Ley, 9vb verb.), and is therefore 
improperly applied to such a right as the ownership (without 
possession) of a chattel, which right, although a bare right, is 
realizable by taking the thing, wherever found. Even debt and 
damages recovered by judgment, though not realized by execution, 
are not things lying merely in action ®. Sir Howard Elphinstone 
states generally that bailed chattels cannot be seized imder a,fi./a. 
issuing under a judgment against the owner. But it seems that the 
sheriff may seize and sell chattels bailed, of which the owner is 
entitled to resume possession at will, in execution of a judgment 
against the owner : though it is otherwise of chattels pawned or 

> See Qlanv. x. 13 ; Bract, fo. 151 a ; Y. B. 48 Edw. III. ao, pi. 8 ; a Edw. IV. 5, 
pL 9, per Needham J. 

* See Y. B. 19 Hen. VI. 65, pi. 5, per Harkham ; 32 Hen. VI. i, pi. 3 ; 6 Hen. VII. 
7, pi. 4 ; liitt 8. 497 ; Ckapnum y. TKumbUthorpj Cro. Eliz. 329. 

^ Sect 498. 

* Co. Litt. 351 b. 

* Fitz. Abr. Beplerin, 43 ; Moore 25, pi. 85 ; Bac. Abr. Detinue (A). The husband 
and wife must have joineid in suing in trespass or trover for taking or converting 
the wife's goods before the marriage, because in these actions the plaintiib dis- 
affirmed the property in the goods, and sued for damages only ; BawU v, ManKatt, 
Sid. 172, I Keble64i. 

* Ante, p. 143, n. 2 ; see also i Bop. Husband and Wife, 212. 
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hired or otherwise in the exclusive possession of the bailee ^. There 
is, however, some analogy between chattels bailed and things in 
action with regard to their assignment ^. 

T. Cyprian Williams. 



Note. — The question of the validity of an assignment of a right of 
action in tort has received some consideration in the United States. 
It is laid down in Story's Equity Jurisprudence (§ 1040 g, vol. ii. 
p. 359, 1 3th ed. by Bigelow) that a mere right of action for a tort is 
not assignable; and his editors {i6, note b) merely draw the dis- 
tinction that 'it seems otherwise of a right of action for goods 
converted, toAere the tort u waived* But such of the American 
authorities as I have been able to examine do not throw a clear 
light upon the most important part of the question, namely^ to 
what extent an assignment by power of attorney of a right of action 
in tort is valid. Thus the authority Story cites for his proposition 
is Gardner v. Adams (1834), la Wend. 297, in which a right of action 
in trover was held to be 'no more assignable than a right of action 
for any other tort — an action of trespass for instance^ or an assault 
on the person.' But in that case the assignee was suing in his 
own name. And it was accordingly said by Cowen J., in TAe People 
V. Tioga C. P. (1837), 19 Wend. 73, 77, that 'Gardner v. Adams 
merely declares that a tort is not assignable so as to warrant an 
action in the name of the assignee,* In The People v. Tioga C. P., 
it was held that a right of action by a master for loss of his female 
servant's services by her seduction could not be so effectively assigned 
by power of attorney as to prevent the assignor from afterwards 
releasing the judgment to the tortfeasor, though the latter had 
notice of the assignment. The main ground of the judgment was 
that^ as the action was for personal injury, and the right of action 
was so personal to the injured party as not to be transmissible 
on his bankruptcy or death, he could not transfer the duty created by 
the wrong. But the learned judge admitted a distinction between 
actions for personal injuries and actions for injuries to property; 
and he cited an earlier case of North v. Turner (1823), 9 Serj. & 
Rawle, 244, in which it was held that a right of action in trespass 
de bonis asportatis was assignable in equity. And as he suggested 
that the assignee's remedy was to sue the assignor for a breach 
of his implied agreement to do nothing to prevent the assignment 
from being effectual, he can hardly have considered that the contract 
of assignment was void for maintenance or champerty. In Thurman 
V. JFells, Fargo ^ Co. (1854), 18 Barb. 500, it was alleged that 
one Spencer delivered gold-dust and coin to the defendants as common 
carriers, and that they behaved so negligently that the goods were 
lost, and Spencer assigned the cause of action and his ownership 

* Bro. Abr. Pledges, 28 ; Punean y. Garrait (1824), i G. & P. 169 ; BaU6 v. Thick 
(1845), 9 Jiir. 304 ; Boffora v. Kenny (1846), 9 Q. B. 592. 
' See Bum y. OarocUho, 4 My. & Cr, 690. 
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of the goods to the plaintiff. And it was held that the plaintiff 
could not sue the defendants in Ais own name upon the cause of 
action so assigned under the New York Code ; because that code 
does not make directly assignable any right of action, which was 
not indirectly assignable at common law^ and the right of action 
being in tort was not assignable at common law. Brown J., 
speaking^ of the assignment of rights of action, said^ 'I think this 
cannot be done in cases where the thing assigned consists of a mere 
right of action for an unliquidated unrecognized claim arising ex 
delicto, and of which there can be no possession and nothing re- 
sembling a possession, and no capability of enjoyment. If this class 
of claims are to be the subject of sale, assignment, and transfer, 
so as to enable the assignees to institute suits in their own name, 
and call the assig^^ers as witnesses to make out the causes of action, 
then we have entered upon a new epoch in the history of civil 
jurisprudence.' In that case, however, the plaintiff sued in his own 
name, and it was sufficient to bar his action that he had no right 
so to sue either under the New York Code or at common law. 
The action assigned, moreover, was for the wrong, not of taking 
or damaging goods, but of negligence in the performance of a 
common carrier^s duty. As to the learned judge's objection to the 
assignment of a cause of action and calling the assignor to sustain it, 
that appears to have reference to the common-law rule not admitting 
the evidence of the parties to an action. When this rule prevailed 
in England, it was held to be maintenance to assign a cause of action, 
even on contract^ with the mere object of letting in the assignor's 
evidence; Bell v. Smitk, 5 B. & C. 188, 194. But of course such 
an objection to the assignability of a right of action in tort loses 
its point when the law no longer rejects the evidence of the parties to 
an action. In M^Kee v.Judd (1855), * Kern. 623, a right of action 
in trover was held, by five judges against two, to be assignable; 
so that the assignee might sue in his own name under the New 
York Code. In Rindge v. Inhahitante of Coleraine (1858), 11 Gray 
157, injury was done to a horse while in the possession of a hirer. 
He settled with the owner for the damage upon an agreement that 
he should sue the tortfeasor for his own profit in the owner's name. 
This agreement was held not to be tainted with champerty; chiefly, 
it appears, on the ground that the hirer of the horse had an interest 
in the claim for damages. In BavU v. Hemdon (i860), 39 Miss. 
484, it was held that a right of action in trover was not assignable 
so as to enable the assignee to sue in his own name. In Rice v. Stone 
(1861], 83 Masa 566, a claim for damages for personal injury 
was neld not to be assignable in equity before judgment, even 
after verdict; the Court basing its judgment to a great extent on a 
previous case of Stone v. Boston ^ Maine Railroad (1856), 7 Gray 539, 
m which it was held that a claim against a railroad corporation for 
injury to the person did not pass by an assignment of his estate 
under the Massachusetts insolvent laws before recovery of judgment, 
though a verdict had been found for the plaintiff before his insolvency. 
But as in The People v. Tioga C, P., the Court in Rice v. Stone 
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admitted a distinction between actions for personal injuries and 
actions for injuries to property. The case of NartA v. Turner^ ubi 
9up., was mentioned without disapproval. Of Gardner v. Adams, 
ubi sup., it was remarked, ^The question does not appear to have 
been much discussed, and the authority of the case is less valuable 
on that account. TAe People v. Tioffa C> P. was argued by able 
counsel, and appears to have been thoroughly discussed.^ But Bice 
V. Stone was followed in Linton v. Hurley (1870), 104 Mass. 353, 
in which case however it did not appear at what stage of the action 
the assignment was made. In Grocers* Bant v. Clari {1S66), 48 
Barb. 28, a right of action to recover damages for the fraudulent 
misapplication or conversion of property by an officer or agent of 
a banking association was held to be assignable, and tAerefore to 
have passed as assets under a statute vesting all the injured person's 
assets in the plaintiff. In Hawi v. TAom (1869), 54 Barb. 164, 
the claim was that the defendants had wrongfully taken and sold 
a calf consigned to the plaintiff by its owner, and had received 
a certain sum being its value^ and therefore a cause of action arose 
to the owner for the sum so received by the defendants, and the 
owner had assigned his claim to the plaintiff. It was held that 
the plaintiff might well sue, Cardozo J. saying, 'When a person 
has unlawfully taken possession of another's property, the tort may 
be waived and an action brought for its value. Such a cause of 
action is assignable.' 

Two cases are cited in note (b) to Story, Eq. Jur. § 1040 g, 
13th ed., to the reports of which I have been unable to obtain 
access — ^viz. Dunklin v. Wtlkins, 5 Ala. 199, and Dickinson v. Seaver, 
44 Mich. 62,4. Apart from these cases, however, it appears to me 
Uiat the American authorities cited in the present note do not 
altogether bear out the proposition laid down by Story, but rather 
&vour the conclusion that a man's right of action for injuries 
to his property are part of his property and therefore assignable 
in equity, while the obligation arising from an injury to the person or 
reputation is too personal to the parties affected thereby to be the 
subject of assignment. I cannot find that any attempt was made 
in any of the cases cited to argue by analogy to the assignment 
of a right of action in tort by subrogation under a contract of 
insurance : but such an argument obviously makes in &vour of a 
similar conclusion. A perusal of the judgments in the American 
cases will show that there has been a tendency to take the rule 
of the devolution of rights of action on bankruptcy as a guide. 
It has at all events been considered that rights of action which do 
not devolve either upon a trustee in bankruptcy or an executor 
cannot be assignable : though in the case of Grocers* Bank v. Clark 
the argument was in a manner reversed, and it was held that a 
right of action for an injury to property was assignable, and therefore 
passed among the injured party's assets. In this country, however, 
the argument from analogy to the law of bankruptcy is open to 
the objection that it has been held in the above-cited case of Seear 
▼. Lawson {ante, p. 148) that such rights of action as devolve upon 



April, 1894O I^ Bight of Action in Tort a Chose in Action? 157 

a trustee in bankruptcy are assignable by the policy of the statute 
law of bankruptcy^ although they might not have been assignable by 
the bankrupt himself. But in my humble judgment a better test 
of the assignability of a right of action in tort may be found by 
referring to the doctrines of the common law. This is simply 
the rule propoxmded by Wangford so long ago as the 34th Hen. YI, 
that the duty of a thing which is certain may well be assigned over^ 
coupled with the explanation afterwards adopted in determining the 
law of forfeiture on outlawry, that a right of action sounding in 
damages may be said to be certain when the measure of danuiges 
is certain. By the ancient common law, the king only could assign 
a chose in action directly, and he could generally assign whatsoever 
things were forfeited to mm on outlawry or for felony ; 17 Yin. Abr. 
87, 88 (Prerogative M. b. 17). In the modem common law it was 
estoblished that a common person might assign a chose in action 
indirectly by empowering the assignee to sue in his name. By the 
ancient common law, the limit of the king's power of assigning 
a chose in action was determined by the certainty or uncertainty of 
the thing {ante, pp. 145, 146), and for the purposes of this limitation 
it appears that damages are a certain thing when their measure 
is certain. Is there any good reason why the same test should 
not be applied to ascertain the limits of a common person's power 
of indirectly assigning a chose in action ? Especially when the 
settled law as to the assignment of a right of action in tort by 
subrogation points to the same rule ; subrogation being a consequence 
of a contract of indemnity, and indemnity beinfg only possible against 
a pecuniary loss measured by injury to or loss of property. And 
by what authority are our Courts concluded from applying such 
atest? 

T. C. W. 
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A CHAPTER IN THE HISTORY OF THE LAW OF LIBEL. 

MOST writers accept the distinction so clearly drawn in English 
law between written and spoken scandal as a r^a/ difference, 
arising from the nature of things, and learned explanations are given 
of the necessity that existed ' from the earliest times ' of regarding 
* libel ' as an injury of a * greater and more aggravating nature than 
slander/ and therefore a cause of action in itself, independent of 
damage. As a matter of fact the distinction is entirely modem, 
accidental and insular. As late as 1812, Sir James Mansfield^ 
Chief Justice of the Common Fleas, expressed strong doubts. 
Although compelled by weight of authority to decide in favour 
of the plaintiff in Thorley v. Lord Kerry ^, he said, * The words if 
merely spoken would not be of themselves sufficient to support an 
action. But the question now is whether an action will lie for 
these words so written, notwithstanding that such an action would 
not lie for them if spoken : and I am very sorry it was not dis- 
cussed in the Court of King's Bench, that we might have had the 
opinion of all the twelve judges on the point whether there be any 
distinction as to the right of action between written and parol 
scandal. . . . For the plaintiff in error it has been truly urged that 
in the old books and abridgments no distinction is taken between 
words wiitten and spoken.' Insular the distinction also is, for it is 
not to be found in the Roman law nor in those great systems of 
law which on the continent and in Scotland are based on that law. 
The point is not altogether an academic one, for on this artificial 
distinction is based a large portion of the law of libel as it applies 
to newspapers, and although the hardship of the law as laid down 
in Purcell v. Sowler^ has been somewhat mitigated by the Libel 
Acts of 1 88 1 and 1888, there is still a feeling of grievance amongst 
those responsible for the conduct of our public newspapers at a 
distinction which, they say, discriminates unfaiiiy against them. 
The burden of this grievance was expressed as follows in a paper 
read by the present writer at the last conference of the Institute of 
Journalists in Lincoln's Inn Hall. 

' And here comes in our complaint against English law, not 
that it punishes defamation too severely, but that, in one great 
class of cases at leasts it punishes the wrong man, and that man 
the journalist. If a speaker at a public meeting, speaking with 
the utmost delibemtion, and with the knowledge that his words 

» 4 Taunt. 355, 13 R. R. 626 (1812). • 2 C. P. D. 215 (1877). 
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are being taken down for publication in the newspapers, makes 
by accident or by design an incorrect or an untruthful state- 
ment in dispraise of an opponent, and yet so frames his words that, 
in the absence of special damage he does not expose himself to an 
action for slander, that speaker goes free and unpunished. It may 
be right or it may be wrong — on that I express no opinion. But, 
mark the difference when the journalist comes on the scene. The 
words have been taken down and published. It is clearly not the 
business of the reporter or of the editor to sit in judgment on the 
speaker. They have neither the material nor the time for such an 
investigation. Their duty is to photograph the meeting, to pass it 
on to tne public, for whom it was intended. Let the public judge 
between the speaker and his adversary, and if the accuser cannot 
justify his charges, let him suffer the consequences. But no, says 
the law, ** These words in passing into print have become action- 
able ; with the speaker, the author and publisher of the words we 
have nothing to do ; it is for you, the journalist, to justify them by 
proving that they were of public concern, and that their publica- 
tion was for the public benefit." . • . Two judges of the final Court 
of Appeal have recently laid it down as their opinion that a news- 
paper publishing a complete and accurate version of a judge's 
judgment, might find itself the defendant in an action for libel, '' to 
which the supposed privilege in what was said by the judge would 
be no answer'' {Macdougalt v. Knight^ 14 A. C. 194). And so we 
arrive at this extraordinary piece of topsv-turveydom. The states- 
man prepares his speech and the judge bis judgment ; each, let us 
hope, has carefully weighed his words before passing them on 
to the journalist, whose sole business and duty it is to present 
them to the public faithfully and accurately. Yet if the statesman 
or the judge has made a mistake, or committed a fault, he goes 
scot free, while the journalist has to pay the penalty.* 

When I say that no system of law but the English recognizes 
this distinction, I do not of course mean that slander reduced to 
writing may not be regarded as a much more serious offence than 
oral slander, and consequently as one calling for a heavier punish- 
ment. It is, in fact, in all cases an aggravation of the offence ; in 
no case is it an essential element on which to base a right of action. 
In the Koman law of the Twelve Tables ^ public affronts and 
accusations, whether oral or written, were punishable with death, 
and if under the later emperors, the law against the libellus famosn^ 

^ Our knowledge of the text of Table VIII which deals with this matter is 
very fragmentary, consisting chiefly of references to it in much later writers. 
Bruns, Pontes Juris Romani Antiqui (TQbingen 1871), has collected all the 
learning on the subject in his note on p. 20. Cicero, De Republ. 4. 10, professes to 
give the exact words—' si quis occentavisset sive carmen condidisset quod infamium 
faceret flagitiumve alteri.' The punishment is thus described by another writer, 
'fustuarium supplicium constitutum erat in auctorem carminum infamium.' 
Bruns gives two fragments, 'qui fruges excantassit' and 'qui malum carmen 
inoantassit,' which seems to suggest that the real offence punished by beating 
to death was incantation or witchcraft directed against a man's person, goods 
or crops, rather than mere defamation. 
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was still very severe, it must be remembered that this ¥ras a 
produotioiL in its nature and essence anonymous and scurrilous, 
bearing no resemblance to the early English pamphlets and news- 
sheets which the Star Chamber endeavoured, as we shall see, to 
suppress by a revival of the Roman law. Defamation as defined 
by Justinian (Digest xlvii. x. De Injuriis et FamosU Libellis, s. 5) 
was simply a variety of injuria, and might be either oral or written, 
and the modem French and Qerman Codes faithfully follow their 
great original in this respect. 

The French jurists have split up the offence into two grades — 
* diffiunation ' and ' injure.' The classical definitions of these are 
to be found in the law of May 17, 181 9, which has remained un-^ 
changed. In section 13^ 'Defamation' is defined as'Toute alle- 
gation ou imputation d'un fait qui porte atteinte k Thonneur ou k la 
consid^tion de la personne ou du corps auquel le fait est impute ; ' 
whilst ' insult ' is ' Toute expression outrageante, terme de m^ris 
ou invective qui ne renferme Timputation d'aucun fait.' These 
offences may be committed by any of the following means : ' Soit 
par des discours, des oris, ou menaces prof<^r& dans les lieux ou lea 
reunions publiques, soit par des Merits, des imprim^, des dessins, 
des gravures, des peintures, ou emblfemes vendus ou distribu^, mis 
en vente ou expos^ dans les lieux ou reunions publiques, soit par 
des placards et affiches expos^ au regard du public' There is 
certainly no trace in all this of any essential and fundamental 
distinction as to right of action between written and parol scandal. 
Nor will the German Strafgesetzbuch of 1876 help our English 
lawyers to discover some basis for the distinction. The classifica- 
tion is, as might be expected, a severely scientific one. Section 186, 
under the title ' Beleidigung,' defines the offence thus : ' Whoever 
asserts or circulates an allegation of fact {Thatsache) concerning 
another, which is calculated {geeignet) to make him contemptible or 
to lower him in public opinion, shall be guilty of defamation, unless 
he can prove the truth of his assertion {wenn nickt dieite ThaUaehe 
erweisiicA wahr ist)* It is provided that the penalties shall be higher 
when the defamation takes place ' publicly or by the circulation of 
writings, pictures, or representations.' The following section defines 
the more serious offence of ^ calumnious defamation ' {verlaumderisehe 
Beleidigung), which is committed when any one makes or circulates 
about anoUier, with knowledge of its falsehood {wider besseree Wiuen\ 
an untrue assertion, calculated to make him contemptible, or to 
lower him in public opinion, or to injure bis credit. The punish- 
ment is again higher in case of writing, but the cause of action is 
the same. In each case if the complainant has suffered in his pro- 
perty, his business, or his advancement ( FermogensveridltniMe, Erwerb, 
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Farthmmeu) he can also, at the same trial, obtain from the defendant 
a money penalty. The law of Scotland also follows the Roman 
and makes the difference between ' scandal ' and ' scandal reduced 
into writing and published or circulated,' simply one of degree. 

Where, tiben, are we to look for the origin of this distinction in 
our English law, and how comes it, especially, that a nation which 
justly boasts of having been the first to proclaim the absolute 
freedom of the press from all censorship or previous restraint, 
should be the only one to invent a new and illogical distinction 
aimed solely against the press? The very interesting argument 
in Thmley v. Lord Kerry ^ already referred to, throws no light on 
the point. Mr. Bamewall for the plaintiff* in error cites BoUe's 
Abridgement and Comyn's Digest as proving (and Chief Justice 
Mansfield agrees) that neither of these authorities recognizes the 
distinction, and that all the older cases treat writing and parol 
on the same footing, but he could not get over King v. Lake^ and 
the long list of succeeding cases cited in opposition. Mr. King 
was a very litigious barrister of Charles the Second's time^ who 
claimed that he was ' damnified in his good name and credit and 
profession' by Sir Edward Lake writing of a certain petition 
drawn up by him that it was 'stuffed with illegal assertions, 
ineptitudes and imperfections, and clogged with gross ignorances, 
absurdities, and solecisms.' Hale C.B. held that 'although such 
general words spoken once without writing or publishing them 
would not be actionable, yet here, they being writ and published, 
which contains more malice than if they had but been once spoken, 
they are actionable.' No attempt was made to cite any case earlier 
th^ this, but counsel claimed to have 'a chain of cases from 
Hale C.B. in 1670 to the time of Wilmott C.J. within living 
memory,' and Chief Justice Mansfield had reluctantly to admit 
that ' the distinction has been made between written and spoken 
slander as far back as Charles the Second's time,' but he concluded, 
' if the matter were for the first time to be decided at this day, 
I should have no hesitation in saying that no action could be 
maintained for written scandal, which could not be maintained 
for the words if they had been spoken.' 

But although the reports quoted do not go further back than the 
time of Charles 11, the real origin of the English procedure against 
libels is to be found in the Star Chamber, abolished in the preceding 
reign. In Mr. Hudson's Treatise of the Court of Star Chamber, 
compiled apparently towards the end of the reign of James I, or 
early in that of Charles I, chapter xi is headed ' Of Libelling.' It 
would seem that this Court practically took over all cases of alleged 

* Hardr. 470 (i67o\ 
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SOME RECENT DECISIONS CONCERNING « ATTEMPT' 
AND 'INTENT.' 

THERE is an excellent story told of a member of a learned 
Society^ presided over by an eminent person of not wholly 
unexceptionable manners, who, when a fellow member began an 
address at one of its meetings with the customary ' Mr. Chairman 
and (Gentlemen,' remarked, iotto voce, but nev^heless audibly, 
'And a very proper distinction!' The English law draws an 
equally proper distinction between ' attempt ' and ' intent ' ; and in 
these days, when the maxim Voluntas repuiabitur pro facto — like 
certain other legal maxims which shall be nameless — ^if it ever had 
any real vitality, is well-nigh obsolete, if not as dead as Queen 
Anne, there is small reason for lawyers to confuse these terms, or 
to regard them as in any sense synonymous. But we are far from 
being sure that that august, albeit miscellaneous, tribunal known 
as C. C. R. has not, in its collective wisdom, succeeded, not only in 
confusing the terms, but — ^by a rather peculiar series of recently 
decided cases — ^in making confusion worse confounded, through 
a curious inconsistency of decision. 

The question arises in connexion with so-called 'attempts' to 
commit impossible crimes. The subject appears to have been for 
the first time fully discussed by the Court for Crown Cases 
Reserved in Reg. v. M'Pherson (1857), i D. & B. 199. The prisoner 
in that case was indicted for breaking and entering a dwelling- 
house and stealing therein certain goods specified in the indictment 
which goods in fact were not in the house at the time^ though there 
were other goods there. The prisoner was convicted of breaking 
and entering and attempting to steal. A case was reserved, and 
argued before a strong Court, consisting of Cockbum C. J., Coleridge, 
Crowder and Willes JJ., and Bramwell B., who quashed the con- 
viction on the ground that there was no 'attempt' to commit the 
felony charged. In the course of the argument for the Crown (no 
counsel appeared for the prisoner) both Coleridge J. and Cockbum 
C.J. protested against the confusion of attempt with intent^ pointing 
out that though the prisoner when he broke into the house had the 
intention to steal the goods specified in the indictment, they not 
being there he could not attempt to steal them. Cockbum C.J. 
put the case shortly thus: 'There can be no attempt asportare 
unless there is something aeportare. There is a difference between 
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intending to do a thing and attempting to do it. A man goes to 
a place intending to commit a murder, but when he is there he 
does not find the man he expected to find. Hate can he he said to 
have attempted to commit the murder ? He merely attempts to carry an 
intention into effect^ Bramwell B., to the like eflTeot, after referring 
to the hypothetical case suggested in argument, that a man putting 
his hand into an empty pocket might be convicted of attempting 
to steal, as plausible at first sight, disposed of it effectually by 
asking whether a man, who, believing a block of wood to be a man 
who was his deadly enemy, struck it a blow intending to murder, 
could be convicted of attempting to murder the man he took it to 
be. Separate judgments were delivered all proceeding on the 
same lines, Cockbum C.J. laying it down that: *The word 
''attempt" clearly conveys with it the idea, that if the attempt 
had succeeded the offence charged would have been committed; 
but attempting to commit a felony is clearly distinguishable from 
intending to commit it. An attempt must be to do that which, if 
successful, would amount to the felony charged; but here the 
attempt never could have succeeded.' 

Seven years later the hypothetical case of an attempt to pick an 
empty pocket, which had been suggested during the argument of 
Beg, V. M*Pher$on, actually arose, and came in a concrete form 
before the Court for Crown Cases Reserved in Reg, v. Collins (1864) 
(L. & C. 471 ; 9 Cox C.C. 497 ; 33 L. J- (M.C.) 177 ; 10 L.T., N.S. 
581), when Baron Bramwell's obiter dictum in arguendo in the former 
case received confirmation by the formal decision of an equally 
strong Court, consisting of Cockbum C.J., Williams J*, Martin B., 
Crompton J., and Bramwell B. Mr. Poland for the defence 
picturesquely, but none the less accurately, described the prisoner's 
putting his hand into the empty pocket as 'a mere voyage of 
discovery.' The prisoner, as the Court pointed out, had a double 
purpose, first to ascertain whether there was anything in the 
pocket; secondly, to take it if there was, He tried to steal some- 
thing, but was foiled because there was nothing. Counsel for the 
Crown sought to distinguish the block of wood illustration, on the 
ground that to shoot at a log by mistake for a man was not an 
analogous case ; for shooting at a log is not an overt act towards 
shooting a man ; and he contended that the case in question was 
more like shooting at a man in chain armour. But Cockbum C.J. 
promptly disposed of this contention by pointing out that the case 
would have resembled shooting at a man in chain armour^ if there 
had been a purse in the pocket, but tied or otherwise fastened 
there. As illustrative of the principle that 'intent' without 
' attempt ' is nihil ad rem^ the Coui-t suggested various hypothetical 
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cases ; as a man walking into an open house with intent to steal 
and finding the house empty ; or a man going with a pistol with 
intent to rob and murder another in a lane, to which the intended 
victim did not come ; or a man taking an umbrella from a stand 
with intent to steal it, and afterwards finding that the umbrella 
was his own; in none of which cases a conviction could be 
obtained. The Court held the case to be. governed by Reg. v. 
M'PherMon^ and accordingly quashed the conviction. 

The criminal law of attempt as thus laid down in (1857) 
Jteg, V. M*Pher9(m and in (1864) Reg. v. CoUins was recognized as 
settled law in 1879 by all the members of the Criminal Code Bill 
Commission of that year, consisting of Lord Blackburn, Mr. Justice 
Barry, Mr. Justice Lush, and Mr. Justice Stephen. The Commis- 
sioners in their Report upon the Draft Code ^ in proposing to alter 
the law said: — 'Section 74, in this part, deals with attempts to 
commit offences, and treats the act of a person who, with the 
intention to carry off the money he believes to be there, puts his 
hand into a pocket, or breaks open a box, as an attempt to steal, 
though there was in fact no money in the pocket or box. This 
alters the law from what it has been held to be.' Accordingly, 
section 74 of the Code after defining an 'attempt' to commit 
a crime, in teims which substantially follow the language of the 
judgments in the cases above referred to, introduces the following 
clause (to which a note is appended, saying, ' This declares the law 
differently from Reg. v. Collins^ L. & C. 471 ') : — 

* Everyone, who, believing that a certain state of facts exists, 
does or omits an act the doing or omission of which would, if that 
state of facts existed, be an attempt to commit an offence, attempts 
to commit that offence, although its commission in the manner 
proposed was, by riBason of the non-existence of that state of facts 
at tne time of the act or omission, impossible ^.' 

* Beport of the Criminal Code Bill Commission 1879, C. 2545, at pp. 19, 77. 

' Section 74 Airther provided that : * The question whether an act done or omitted 
with intent to commit an offence is or is not only preparation for the commission 
of that offence, and too remote to constitute an attempt to commit it, is a question 
of law/ The exact point at which preliminary steps towards crime become criminal 
cannot* as Mr. Justice Stephen has pointed out, in the nature of things be precisely 
ascertained, nor is it desirable that such a matter should be made the subject of 
great precision. There is, as he remarks, more harm than good in telling people 
precisely how fiu- they may go without risking punishment in the pursuit of an 
unlawful object. (General View of the Criminal Law of England, and ed. (1890), 
p. 83.) 

But it may be doubted whether the learned author be correct when he goes on to 
Bfty (P* 84) that *' the bare formation of a criminal intention is not in itself criminal, 
hui this istheloBi step towards crime qf which this can be affirmed/ For in the illustration 
above quoted, the buying of the pistol and the going to the lane and the lying in 
wait for the victim would all be steps towards crime ; but, it is conceived, not in 
themselves criminal, though they would come later than the formation of the 
criminal intention to kill, formed before the offender entered the shop to buy the 
j>istoL 
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Neither the Draft Criminal Code of 1879 nor the more recent 
effoi-ts at criminal law legislation have yet become law ; and the 
new legislation, which the Draft Code of 1879 proposed for the 
alteration of the law as settled by Reg, v. ColHns, has not been 
effected. The law therefore remained as laid down in that case ; 
and Mr. Justice Stephen^ accordingly in his History of the Criminal 
Law of England^ published in 1883, namely twenty years later 
than that decision, thus expounds it : — 

'The most curious point on this subject (i.e. attempts) is the 
question whether, if a man attempts to commit a crime in a manner 
in which success is physically impossible, as for instance if he 
shoots at a figure whicn be falsely supposes to be a man with intent 
to murder a man, or puts into a cup pounded sugar which he 
believes to be arsenic, or attempts to pick an empty pocket, he has 
committed an attempt to murder or to steaL By the existing law 
{Collinses Case^ L. & C. 471) he has committed no offence at all, and 
this is also the law of France, and I believe of other countries ^ 
the theory being that in such cases the act done merely displays 
a criminaJ intention, but cannot be regarded as an attempt because 
the thing actually done was in no way connected with the purpose 
intended to be effected. It was proposed by the Criminal Code 
Commission to reverse this, I think with unnecessary severity. 
The moral guilt is no doubt as great in the one case as in the 
other> but there is no danger to the public, and it seems harsh to 
treat as an attempt one only of many acts by which a criminal 
intention is displayed ; but the question is one of little practical 
importance.' 

But the question has now, in consequence of certain recent 
decisions, unsettling well settled law, become one of considerable 
practical importance and interest. For six years after the learned 
author just quoted had thus expounded the existing law no wind 
of new doctrine arose to ruffle the smooth current of judicial 
decision. The first troubling of the waters took place when (1889) 
Reg. V. Broton (24 Q.B.D. 357; 59 L.J.M.C. 47; 61 L.T. 594; 
38 W.R. 95) came before the Court for Crown Cases Reserved, 

' Vol. ii. 325, and note (i). See also Stephen's Digest of the Criminal Law 
(Crimes and Punishments), .:^rd ed. (1883% p. 37, Art. 49 (Ulustration 9), *An act 
V done with intent to commit a crime, the commission of which in the manner 
proposed was, in fact, impossible, is not an attempt to commit that crime.' 

' It is not a little singular tiiat the learned author, who has a special acquaint- 
ance with our Indian legal system^ should not have referred to the exception 
afforded by the provisions of the Indian Penal Code (XLV of x86o), chap, xxiii, 
sect. 511 ; which enacts that 'whoever attempts to commit an offence punishable 
by this Code . . . and in such cUtempi does any act towards the commission qfthe qffimce shall 
be punished ' as therein provided. The legislative illustration, appended to section 
511, is neither more nor less than the facts in lUg, t. CoUinSf but with a different 
result. 'A makes an attempt to pick the pocket of Z by thrusting his hand into Z's 
pocket. A fails in the attempt, in consequence of Z's haying nothing in his pocket, 
A is guUty under this Section.* 
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consisting of Coleridge C.J., Pollock B., Field, Manisty, Cave, Day, 
and GranUiam JJ. The question was as to the validity of the 
conviction of the prisoner, a boy, for an attempt to commit an 
offence upon a fowl. The case was stated in consequence of a doubt 
which had arisen (owing to a supposed decision in an unreported 
case) whether a fowl was an 'animal' within the meaning of 
24 & ^5 Vict. c. lOO, s. 6i. The Court held that a fowl was within 
the statute ; and, it being found as a fact in the ease that the offence in 
question could have been committed, the conviction was accordingly 
affirmed. Having regard to this finding of fact any further 
deliverance by the Court with reference to the law as decided in 
Beg. V. Collins was clearly unnecessary and irrelevant. Nevertheless 
Coleridge C.J., by whom the case was stated, and who delivered 
the judgment of the Court, the rest of the Court merely concurring, 
proceeded to discuss and to over-rule Reg, v. Collins ; notwithstand- 
ing that there had been no argument, no counsel appearing either 
for the Crown or for the prisoner. His Lordship, not forgetful of 
this fact, began by« saying: 'It is no doubt a disadvantage that 
this case should not have been argued before us, but we have fully 
discussed the question ourselves.' Then, referring to Reg. v. Collins, 
he said : ' Now that is a decision with which we are not satisfied. 
It was in our opinion decided upon a mistaken view of the law^.' 
That this utterance was mere obiter dictum is indeed practically 
admitted in the following sentence, in the same part of the 
judgment: 'We do not think, however, that upon the facts, this 
case comes within Reg. v. CoUius, for there seems no doubt that 
this boy could have completed the offence.' 

Having regard to the language of the judgment just quoted it is 
not a little surprising to find the Lord Chief Justice in delivering 
the judgment of the Court for Crown Cases Reserved, (Hawkins, 
Wills, Lawrance, and Wright JJ., concurring,) a year or two after- 
wards in Reg. v. Duckworth ('92, 2, Q. B. 83), saying, in commenting 

^ So reported in 59 L. J. (M. G.) 48, where the headnote refers to Beg. t. (Mina as 
*• dissented from.' The report of the same case in 34 Q. B. D. 357 is to the same 
effect : — ' That is a decision with which we are not satisfied . . . That case in our 
opinion is no longer law:' and the headnote treats the case as < oTer-ruled.' So 
also does the headnote in 38 W. R. 96 where, in the report of the judgment, we 
have 'We do not think the decision in Reg. v. CdUinB should any longer be con- 
sidered binding.' The report of the case in 6z L. T. 594, however, contains 
expressions differing tato eoelo from these. The headnote re^rs to Reg. v. CoUina as 
* distinguished ' ; while in the judgment, as here reported, we read, * Now that is 
a decision with which we all agree ; ' but, fiirther on, the unreported ease abore 
referred to is mentioned as having < proceeded on the authority of Beg. v. OoUine, 
and so far as it proceeded on that authority, it was in our opinion decided upon 
a mistaken view of the law.' A legal contemporary commenting on these con- 
flicting reports of Beg. v. Brown soon after their publication, afford^ the foUowing 
significant information respecting that decision : * In point of fact, we believe the 
judgment was somewhat informal, and it was not very easy to caich what actually 
was said ' (34 Sol. Jour. 653). 
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on a case which had been cited in argument — * There was, there- 
fore, a serious question whether a man could attempt to discharge 
a firearm which in fact could not possibly be discharged (it being 
a blunderbuss discharged by means of a flint, and there being no 
flint in it). I do not say how that question would be decided 
at the present day ; but at all events there is something to be said 
upon the point.' The sentence last quoted, to say the least, leaves 
the correctness of the decision in Be^. v. Collini an open question, 
and is wholly inconsistent with the judgment delivered by his 
lordship in Beg. v. Brown^ purporting, as we have seen, to over-rule 
that decision ^. 

Curiouely enough the judgment just quoted had barely been 
delivered when the same judges sitting in the same Court for Crown 
Cases Reserved were called upon to consider a case in the same 
morning's cause list, stated by the Deputy Chairman of Clerkenwell 
Quarter Sessions, for the express purpose of terminating the doubts 
which, not unnaturally, had arisen as to whether Beg. v. CoUim had 
been over-ruled by Beg. v. Brawn. The case so stated was Beg. v. 
Bing^ (189a) (61 L. J, (M.C.) 116 ; 66 L.T. (N. S.) 300; 8 Times 
Heps. 3^6 ; 56 J. P. 55a) in which the facts were on all foui-s with* 
those in Beg. v. Collins. The prisoners had been convicted of an 
attempt to steal. The evidence proved that they had tried to pick 
the pockets of several female passengers at a railway station. 
There was no evidence that there was anything in the pockets 
of the unknown females, no one having been in communication 
with them. Counsel appeared for the Crown, but none for the 
prisoners, and the point of law does not seem to have been argued 
at all. Lord Coleridge C.J. again delivered the judgment of the 
entire Court, which as repoiled was brevity itself, being merely 
declaratory of the law, no arguments being referred to, or reasons 
for the judgment given. The following is the full judgment, as 
obtained from a collation of the various reports : — * This conviction 
must be affirmed. The case was stated by the learned Deputy 
Chairman to asceortain whether Beg. v. Collins is still law. That 
case is no longer law. It was over-ruled by Beg. v. Broum, which 

^ Can it be that the learned jadge had forgotten hia decision in (18S9) Reg, ▼. 
Brmcn (24 Q. B. D. 357) ? That case was not cited by counsel for the Crown in Beg. 
y. Dudcworthj in which, as commonly occurs in C. C. R. cases, no counsel appesred 
for the prisoner. A case of the same name (1883) Seg. ▼. Brown (10 Q. B. D. 381) 
was cited, but the synonymity is a mere coincidence, the two cases being in no way 
connected. 

* Both cases, Beg, v. Duckworth and Beg. v. Bing, were heard and deoided on 
Feb. 13, 189a. The cause list for that date contained some ciyil causes, and then 
three cases for the consideration of the C. C. R., of which the above were two, being 
separated by the third case. The three cases were heard and disposed of in the 
same order, Beg. ▼. Bitig being last in the list on that day, which was a Saturday. 
The sitting of the Court therefore was not a long one, and the above two oases 
appear to have been disposed of, to say the least, somewhat rapidly. • 
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was decided by five judges \ and since this case will also be 
decided by five judges — of whom four are different judges — the 
learned judge who stated the case will have the satisfaction of 
knowing that now nine judges hold that Reg. v. Collins is bad law ; 
and I hope that will be sufficient.' It must be confessed that both 
the manner and the matter of this deliverance leave much to be 
desired. As for the manner of it, the Lord Chief Justice, having 
regard to the terms of his reference, not only to the Court below in 
the case before him, but to the Court responsible for the decision 
in Beg, v. Collins^ seems for the nonce to have forgotten Bacon's 
dignified observation concerning inconsistency of judgments; that, 
if it be that previous decisions must be set aside, they are at least 
entitled to honourable burial^. The matter of the judgment is 
equally unsatisfactory. It contains no legal reasoning ; the argument 
is purely arithmetical, viz. * nine ^ judges to five,' and conducted 
on the numerantur non ponderantur method. Even then the Lord 
Chief Justice's figures are not correct; for he overlooked the 
fact that to the five judges who decided Reg, v. Collins must be 
added the five judges who decided Reg, v. M^Pkerson (three of 
whom were different judges), which case was after full argument 
deliberately followed in Reg, v: Collins, So that if any weight is to 
be attached to the mere counting of judicial heads, the correct 
result is that eleven^ judges have in a somewhat heroic, not 
to say high-handed, and so to speak obiter-dictatorial, fashion 
over-ruled the deliberate judgments of eight judges of co-ordinate 
jurisdiction, on a point of law settled more iiian thirty-five years 
ago, and, during that period, not only respected, but regarded as 
a catena of authority uniformly acted upon in scores of criminal cases. 
Moreover, it must be borne in mind, that the five judges who 
decided Reg. v. Collins did so after hearing full argument, both for 
the Crown and for the prisoner ; whereas the seven judges, who we 
are now led to understand over-ruled them in Reg. v. Broton^ did so in 
an obiter dictum judgment, in the absence of counsel, and con- 
sequently without hearing any argument at all, either for the 
Crown or the prisoner, and apparently without due examination 
of the authorities. Further, the Horatian line applies : — 

'Vizere fortes ante Agamemnona 
Multi;' 

which is, being translated, there were not a few * strong ' judges 

' There is something wrong here. This (1889) Beg. v. Brown (24 Q. B. D. 357) was 
decided by seven judges. Is it possible that the learned Lord Chief Justice was 
looking at the report of another (1883) Reg. v. Broum (10 Q. B. D. 381) (as to which see 
above, p. 169, note i) which was decided by five judges ? 

s <Judicia enim reddita, si forte rescindi necesse est, saltern sepeliuntor cum 
honore.* Bacon, De Augm. Lib. viii. Aph. 95. 

' Should be Eleven, see below, and note i supra, ^ See notes i and 3 supra. 
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before the present day. It may be doubted whether the profession 
generally will, in the circumstances above mentioned, regai*d with 
equanimity the unsettling of law as laid down by Cockbum C J., 
Bramwell and Martin BB., Coleridge, Crowder, Willes, Williams 
and Crompton J J. in Reff, v. M'PAerson and Hep, y. Collins, judicial 
judgments arrived at after full consideration, and which received 
the support of Lord Blackburn and Barry, Lush and Stephen JJ. as 
members of the Criminal Code Bill Commission, L e. eleven judges 
in all, by the over-ruling judgments of another eleven in Reg. v. 
Brawn and Ee^. v. jB%, viz. Coleridge CJ., Pollock B., Field, 
Manisty, Cave, Day, Grantham^ Hawkins, Wills, Lawrance and 
Wright JJ. The question of law is one which, notwithstanding 
what was said in Re^. v. Rin^, ought to be still considered as, to 
say the least, open; and it is eminently a suitable subject for 
argument before the full Bench of Judges in order that it may 
receive that final consideration which it deserves. 

The importance of the legal question involved in the case above 
referred to, and the necessity for its re-discussion ab initio with 
a view to its final and authoritative determination, has, still more 
recently, been made apparent by certain judicial utterances in two 
or three cases, in which, it is submitted, the same principle, though 
not precisely the same point, was involved. 

Less than six months after the decision in Re^, v. £111^ the case 
of Re^. V. JFaite ('9a, a Q. B. 600), stated by Wright J. for the 
opinion of the Court for Crown Cases Reserved, came before 
Coleridge C. J., A. L. Smith L. J., Pollock B., and Cave and Bruce JJ. 
It is unnecessary for the present purpose to refer to the point 
actually decided. It is sufficient to say that Coleridge C*J., after 
referring to the extent of the applieability of the rule at common 
law, as laid down by Lord Hale, that there is a praetumptio iuris et 
de iure that a boy under fourteen is under a physical incapacity to 
commit certain sexual offences, said : — ' The question whether he 
(the prisoner, a boy under fourteen) could be convicted of the 
attempt does not arise, but it certainly seems to me that a person 
cannot be guilty of an attempt to commit an offence which he is 
physically incapable of committing ; that question however can 
be dealt with when it arises \* 

A few months later the same question arose in another similar 
case, also stated by Wright J. for the opinion of the Court for Crown 
Cases Reserved, Reg. v. Williams ('93, i Q. B. 320). Wright J. at 
Assizes had directed the jury that the prisoner (a boy under fourteen) 

^ A. Lb Smith L.J. expressed no opinion on this head, observing that the question 
of attempt did not arise in the case ; the conviction having been for the fUll offence. 
The rest of the Court concurred. 
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could not be convicted of the felony charged, nor of any attempt to 
commit such felony. No counsel appeared for the (>own or for 
the defendant in the Court for Crown Cases Reserved, consisting 
of Coleridge C.J., Hawkins, Cave, Day, and Collins JJ. Lord 
Coleridge in giving judgment again expressed his opinion that the 
defendant * could not be convicted of attempting to do that which 
the law says he was physically incapable of doing.' Hawkins J. 
in his judgment on the other hand said, ' I do not assent to the 
notion that a boy cannot be convicted of an attempt to do that 
which the law says he cannot do.' Cave J. on this point said 
he desired a further discussion of the question before deciding it ; 
but at present he was inclined to concur in the opinion expressed 
by Hawkins J., in which Day and Collins JJ. also concurred. 
Comparing the two cases last referred to with those previously 
dealt with, an inconsistency of decision seems apparent It is not 
a little surprising to find two judges, Coleridge C.J. and Wright J., 
who in 1892 held that in law a person can ' attempt ' to steal from 
an empty pocket, holding in 1893 that in law a person cannot 
' attempt ' to commit an offence which he is physically incapable of 
committing. Hawkins J., on the other hand, consistently with his 
concurrence in the decision of the Court in the pocket-picking case, 
expressed his opinion that in the later case the boy could have been 
convicted. And it is indeed difficult to see upon what principle 
any distinction can be drawn between the two classes of cases 
so far as the law of * attempt ' is concerned. In both the crime 
intended to be committed is impossible of completion ; in the one 
case because, the pocket being empty, there is no material upon 
which the offender can operate; and in the other case, because 
there is in fact, or by a legal fiction, the effect of which is equivalent 
to a fact^, so to speak, no instrument, which the offender can 
employ to carry out his criminal intention. The idea that there 
can be an attempt, notwithstanding the absence of material to be 
operated upon, but that there cannot be an attempt because of the 
absence of an instrument or operating agency, is worthy of Tristram 
Shandy \'9A Lord Justice Bowen once remarked, anent a suggestion 
of counsel that in the interval between decree nisi and absolute the 
parties to a divorce suit were in such a peculiar relation that 
intercourse between them might constitute adultery^. So far as 
the actual possibility of committing the intended crime is con- 
cerned the impotentia exists in both the above classes of cases, 

^ The presumption of xmpcienHa under the age of 14, being a proesumpHo iuris d ds 
ture, ia irrebuttable ; and therefore, as Coleridge C.J. pointed out in Reg, v. Waite 
('9a, a Q. B. 600), judges have time after time refused to receive evidence to prove 
that a particular prisoner was in fact capable of committing the offence. 

> Stanhope v. Skmhqpe, (1886) 11 P. D. at p. 104. 
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though in a different way. Lex non cogit ad impossibilia is a maxim 
which might well be supplemented by a new maxim, Lex non id 
crimen vocat quod est impoesibile; unless indeed that other maxim, 
Foluntas rejmiabitur pro facto^ must be deemed to have been revived 
by certain of the decisions above criticized. It is however difficult 
to believe that the law of ' attempt,' applicable in such cases as are 
above dealt with, is, or — after due examination of the authorities of 
a more thorough kind than seems as yet to have been made by any 
of the judicial tribunals before which the question has hitherto 
directly or indirectly come for consideration — would be held to be 
different, according as the impoientia is, so to speak, inherent in the 
subject-matter, or is inherent in the agent by means of which 
subject-matter is sought to be operated upon. Some points 
involved in the discussion of the question under consideration 
suggest legal quillets, and exercises in scholastic logic, of a kind in 
which Aquinas and his brother schoolmen, writers of patristic and 
mediaeval divinity, would have fairly revelled. Certain other 
kindred topics of argument, and analogies, which occur to us, 
suggested by the judgments in Reg. v. Waite and Reg. v. WilliafM, 
however fitting they might have been for detailed disquisition 
in such a work as Sanchezes De Matrimonioy are wholly unsuitable 
for discussion in the pages of this Review. 

Apart from the practical question what the law of ' attempt' in 
such cases as those we have been discussing is, there is the further 
practical and important quee^on, what the law should be. What- 
ever the existing law may be finally held to be; in popular 
parlance, and in public opinion, as distinct from legal definition^ 
a man who, with felonious intent, thrusts his hand into an empty 
pocket, which he believes to be full of gold, but in fact finds 
empty, is as guilty of an attempt to steal as though the pocket had 
been in fact to his knowledge full of gold. The moral guilt of the 
offender is the same in both cases, but as the danger to the public 
is not equally great there is room for considerable divergence of 
opinion as to whether the criminal law should punish both cases 
alike as an attempt. Thus, although, as we have seen, Mr. Justice 
Stephen acquiesced in the proposal of the Criminal Code Com- 
mission of 1879, of which he was a member, to alter the law as laid 
down in Reg. v. Collins so as to make the fruitless endeavour to 
pick an empty pocket an * attempt' to steal; he, personally, as 
appears from, and for the reasons given in, the passage in his 
History of the Criminal Law of England above quoted^ is of 
opinion that the alteration of the law proposed by the Draft Code 
of 1879 (an alteration, if the latest decisions in Reg. v. Broum and 

* Page 167. 
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Se^. Y. JRin^ are to stand, now practically effected by judicial 
decision) is harsh. The opinion of the learned author on such 
a point is especially worthy of consideration; for, to adopt the 
language of well merited compliment paid to him by the present 
Lord Chief Justice, ' he knows these things, as we all know, with 
great particularity, and has gone into them, more than any other 
member of the Bench ^.' In support of the view taken by 
Mr. Justice Stephen, opposing any alteration in the law, it may 
be remembered that even if such offences as we have been con-» 
sidering are not punishable at law as ' attempts,' the offenders need 
not be allowed to go scot free. Thus, in the pocket-picking cases, 
there seems to be no reason to doubt that the prisoners, if they had 
been charged with committing an assault with intent to commit 
a felony, could have been convicted of a misdemeanour, with the 
liability to a maximum punishment of two years' imprisonment 
with hard labour ^ Again, in the class of cases represented by 
Ee^. V. JFilliams^t even though the offender cannot be convicted 
either of the felony charged, or of an attempt to commit such 
felony, he can be, as in that case, found guilty of the misdemeanour 
of indecent assault, with the same maximum punishment as that 
just mentioned. Such punishments appear sufficiently adequate, so 
far as their determent influence is concerned. 

One word in conclusion on another practical matter. The de- 
cisions in some of the above cases, to which it is one of the objects 
of this ai'ticle to call the attention of those whom it may concern, 
afford a striking commentary on the conditions under which much 
of the work of the Court for the Consideration of Crown Cases 
Reserved is done. Celerity in the determination of causes is no 
doubt a blessing. It is, moreover, facilitated by the simple plan of 
hearing no argument at all, or argument upon one side only. But 
accuracy is an even better boon than rapidity of decision. In only 
one of the eight cases dealt with in this article counsel appeared 
both for the Crown and for the defendant before the Court for 
Crown Cases Beserved ; in five of the cases counsel appeared to 
argue for the Crown alone; in the remaining two cases — ^in one 
of which, as we have seen, well settled law was deliberately set 
aside by the judgment of the Court — no counsel appeared at all. 
'God forbid,' exclaimed Chief Justice Abbott, 'that it should be 
imagined that an attorney or a counsel, or even a judge is bound to 
know all the law * 1 ' And it is not surprising that even a number 
of judges should, on occasion, fall into grave error, if they essay to 

^ Reg. T. Brown (1883) 10 Q. B. D. at p. 384. 

' See Stephen, A Digest of the Criminal Law (Crimes and Punishments), 3rd ed. 
p. 38, n. 8. 
' Supra, p. 171. * Moniriou v. J^erysj (1825) a C. & P. 116. 
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decide off-hand difficult legal questions, without more examination 
and research than the Court can give while sitting, and without 
having the advantage of the assistance of counsel, to present 
arguments based upon an adequate investigation of authorities 
conducted before coming into Court. We take leave to doubt 
whether the decisions of the Court for Crown Cases Reserved, in 
the cases adversely commented upon above, would have been 
arrived at, if counsel had been, before the hearing, assigned to the 
prisoners, and both sides of the argument had been threshed out. 
To assign, as is often done, counsel to a prisoner on his trial at the 
Assizes where the facts are elicited, but not to do so, when the 
case in which those facts are stated comes before the Court for 
Crown Cases Reserved, for the opinion of the Court on a questiou 
or questions of law of general interest and importance, shows, 
it is submitted, a regrettable omission, and a curious inconsistency 
of procedure, which occasionally results in a not less curious 
inconsistency of judicial decision. 

Showell Rogebs. 



[This article, in which Sir James Stephen's works are frequently 
cited^ was written and revised before his lamented death. Mr. Rogers 
now desires to signify his concurrence in the general feeling of 
respect and admiration which has been shown both within the legal 
pix>fes8ion and outside it. What I could myself say of Sir James 
Stephen for the moment I have said elsewhere. Here it may be 
fitting to remember that he was one of the first contributors to this 
Review.— F. P.] 
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FOREIGN COMPANIES IN ITALY. 

TELE Italian law of Companies being of eomparaiively recent 
date, a few noiea aa to its provisions with regard to foreign, 
companies established in Italy may possibly not be without interest. 
The Code of Commerce of 1882 deals with foreign companies in 
its section viii, book i, ch. ix, arts. 230, 231, 232, and divides them 
into two very distinct and separate categories : — 

1. Foreign companies establishing in Italy 'a secondary seat or 
representation ' (una sede secondaria od una rappresentanza). 

2. Foreign companies having in Italy their * seat and the prin- 
cipal object of their undertaking ' (la loro sede e 1* oggetto principaJe 
della loro impresa). 

As these two classes are very differently treated, it may be as 
well to consider first the criterium by which they are to be 
distinguished. 

This is a matter by no means easy of decision. The law has not 
laid down any express rules with respect to it, and has refrained 
from attempting any definition of the words * oggetto principale/ 
which, as may be imagined, have given rise to a considerable 
number of decisions. The only safe conclusion to be drawn £rom 
them appears to be that every case will be decided upon its own 
merits^ and from a practical and common-sense point of view of the 
question, ' is the principal object of the company in question reallf 
in Italy.' Nevertheless if it can be shown that the company may 
have important objects in other countries, even though no evidence 
can be given of its operations in such countries at the moment, the 
Italian Courts are chary of deciding that the ^principal* object is in 
Italy. It is accordingly the practice to insert in the memorandum 
of association of such companies incorporated here as intend to 
establish themselves or to conduct operations in Italy, a provision 
that the objects of the company are to do certain things in Italy 
and in other countries^ or words to a similar effect, and to adopt a 
name which is not of too exclusively Italian a character. 

It must not be overlooked, moreover, that the law requires the 
two elements — viz. that the seat of the company and the principal 
object thereof should both be in Italy — to bring the company 
within this second category, and it has been held that the 'seat' 
required must be the principal seat of operations and not a mere 
branch of less importajice than the office situate in the country of 
origin. 
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Let us now consider the respective situations of these two classes 
of companies: — 

I. Companies establishing a branch (sede secondaria) or represenia- 
tion in Italy. 

The situation of such companies is governed by art. 230, sections 
(i), (2), of the Code of Commerce, which are as follows ^ : — 

* 230. Companies legally constituted abroad which establish in 
the kingdom a branch or representation are subject to the disposi- 
tions of the present code concerning the deposit, the registration, 
the placarding and publication of the memorandum, articles, and 
other instruments modifpng the one or the other, and of the 
balance-sheets; they shall moreover publish the names of the 
persons directing or administering such branches, or who other- 
wise represent the company in the kingdom. 

^ These persons are responsible towards third parties in the same 
manner and to the same extent as the directors of Italian companies.' 

This latter provision is of considerable importance, inasmuch as 
it establishes that even though the company be a foreign one and 
governed, as to its corporate status, by the law of its domicile, yet 
the directors of such a company are responsible to the public and 
the shareholders in Italy in the same manner as the directors of 
an ordinary Italian company. This responsibility is defined by 
art 147 *, which is as follows : — 

' The directors are jointly and severally responsible towards the 
shareholders and towards third parties : — 

* I. For the reality of the payments made by the shareholders. 
' 2. For the actual existence of the dividends distributed. 

< 3. For the existence of the books required by law and for their 
being regularly kept. 

' 4. For the exact fulfilment of the deliberations of general meetings. 

^ '33a Le Bocietlk legalmente costituite in paese estero, le quali atabUiaoono 
nel Regno una sede secondaria od una rappreeentanza, sono soggette alle disposizioni 
del presente oodice liguardanii il deposito e la transorizione, 1' afflssione et la 
publicazione dell' atto oostitutivo, dello statute, degli atti che reoano cambiamenti 
air uno od' aU' altro, e del bilanci ; devono publicare inoUre il nome delle persone 
che dirigano o amministrano tali sedi, od altrimenii rappresentano la sooietk nello 
stato. 

' Queste persone hanno verso i terzi la responsabilitk stabilita per gli ammini- 
stratori delle societli nazionali/ 

' '147. Gli amministratori sono solidariamente responsabili yerso i socii e verso 
i terzi: 

' I*, della veritii dei versamenti &tti dai socii ; 

* 2^, della reale esistenza dei dividendi pagati ; 

' 3^ deir esistenza dei libri voluti dalla legge e della loro regolare tenuta ; 

< 4^ deir esatto adempimento delle deliberazioni delle assemblee general! ; 

' 5^ e in generale dell' esatta osservanza dei doveri ad essi imposti daUa legge, 
dair atto costitutivo, e dallo statnto e che non siano proprii esclusivamente di 
un uiBcio determinate e personale.' 

These provisions are similar to those contained in the codes of Belgium and 
Brazil. 
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* 5. Generally for the exact observation of the duties imposed 
upon them by law, and by the memorandum and articles, and 
which are not exclusively proper to any particular or personal 
office.' 

The above formalities of registration of the memorandum and 
articles, &c., required alike for Italian and for foreign companies 
in Italy (arts. 90, 91^ 92, 93, 94, 95, and 98), are the only ones 
necessary in the case of a foreign company of the fii*8t category. 
The form of such memorandum, &c, does not concern Italian law, 
in accordance with the generally recognized principle ' locus regit ac- 
tum,' nor their contents (save in so far as they may infringe any rule 
of public policy or the law as to immoveables) in conformity with 
the general principles expressed in article 6 of the preliminary chapter 
of the Civil Code ^, which is as follows : — * The status and capacity of 
persons and family relations are governed by the laws of the 
nation to which they belong ; ' and in art 3 ' of the same Code, 
'Foreigners are admitted to the enjoyment of the civil rights 
conferred on Italian citizens/ With respect to the latter article 
it was. however, for some time doubtful whether it applied to 
foreigners who had only a corporate existence as companies. But 
this doubt was set at rest by a decision in the affirmative of the 
Supreme Court of Turin of Nov. 18, 1882^ 

Let us now consider the situation of the second' class of com- 
panies. 

n. Companies having in Italy their seat and principal object. 

The situation of such companies is exceedingly simple. They are 
treated in all respects as if they were Italian companies, incor- 
porated under Italian law. Art. 230, section (3), is as follows ^ : — 
' Companies constituted abroad having in the kingdom their seat 
and principal object are considered as Italian companies, and are 
subject, even for the form and validity of their memorandum and 
articles, although drawn up abroad, to all the dispositions of the 
present code.' Inasmuch as some of * the dispositions of the present 
code ' are of a very stringent character, especially with regard to 
the profits of promoters ^, which the law has apparently endeavoured 

' 'Art. 6. Lo stato e la capacitk deUe persone ed i rapporti di famiglia sono 

reffolati daUa legge della nazione a cui esse appartengono.' 
^ ' Art. 3. Xio straniero 6 ammesso a godere dei diritti ciTiIi attribuiti ai cittadini/ 
' Cf. also ' Lo state civUe dei stranieri in Italia/ by Signer Pappa&ra, advocate 

at Zara, and an article on the same subject by H. Maurice Baudoin Bugnet, 

Juge supplant da tribunal civil de Helun, in the * Bulletin mensuel de la Soci^t^ 

de legislation compart,' June— July, 1893. 

* * 230. . . . Le Bocietk costituite in paese estero, le quali hanno nel Regno la 
lore sede e V oggetto principale della lore impresa, sono considerate come societk 
nazionali e sono soggette anche per la forma e validiUi del loro atto costitutivo, 
bench^ stipulate in paese estero, a tutte le disposizioni del presente codice.' 

» Art. 137. 
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to make practically impossible, it may readily be conceived that 
foreign companies intending to operate in Italy are very much 
concerned to avoid being classed in the second category, and that 
considerable ingenuity is exercised in practice to avoid what is 
usually considered a most undesirable consummation. Moreover, 
the fact that half the capital of an Italian company has to be 
deposited at the Treasury, and only the moderate interest derivable 
from Government securities is available in respect of it, and that — 
in addition to a tax on immoveables of 33 per cent.^ and a very 
heavy income-tax, which are of course applicable to foreign cor- 
porations in Italy as well as to Italian companies proper — ^there 
are several other taxes which are leviable upon the latter alone, it 
will at once be evident that it is as much to the interest of the 
Italian Government that all foreign companies in Italy should 
be considered as Italian under this article, as it must be that of 
such companies to escape the status in question. Indeed the 
company law of Italy, as a whole, appears to be of so Draconian 
a character, besides bringing into the coffers of the fisc under one 
guise or another so large a portion of the profits of companies 
incorporated under it, that one is inclined to wonder how Italian 
companies contrive to exist at all^ with any satisfaction to their 
shareholders, and indeed it is believed that since 1882 the number 
of companies formed abroad for operation in Italy has enormously 
decreased. 

Such are the principal features of the law of Italy with regard 
to foreign companies. 

If we glance at the legislation of other European states on the 
same subject we find considerable similarity with the Italian law in 
some of them. 

Portugal, in her Code of Commerce of 1888, has adopted the 
Italian system bodily, articles no and in being almost litefal 
translations of art. 230 of the Italian Code. ' Art no. Companies 
formed abroad but intending to have in the kingdom a branch and 
to exercise there their principal industry will be considered for all 
intents and purposes as Portuguese companies, and will be subject 
to all the dispositions of the present code.' 

* Art. III. Companies legally constituted abroad which establish 
in the kingdom a branch or any other representation are subject to 
the dispositions of the present code concerning the registration and 
the publication of their memorandum and articles, and of the powers 
of their representatives, in the same manner as Portuguese companies 

* The H6tel da Quirinal in Rome, for instance, pays 50,000 lire (£aooo) per 
annum in respect of this tax. 

VOL. X. O 
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of the same kind, and with regard to bankruptcy are subject to the 
terms of art. 745, sect. i. 

< The representatives of the companies referred to in the present 
article assume the same responsibility towards third parties as the 
directors of Portuguese companies.' 

In France foreign companies are governed by the law of May 30, 
1857 ; and, as regards English companies, by the terms of the treaty 
between Great Britain and France of April 30, 1862, entered into 
in pursuance of the law of 1857. The system is so far similar to 
that in force in Italy that aU companies whose ' principal establish- 
ment' is in France are considered as French companies, and are 
subject in all respects to French law, although they may have been 
incorporated abroad, under a foreign law, and although all their 
shareholders are foreigners \ 

In Belgium the system is practically identical with that of 
France ; every foreign company whose principal establishment is 
in Belgium is subject to Belgian law, even though its memorandum 
and articles have been drawn up abroad in conformity with a 
foreign law (Law of the 1 8th of May, 1873, art. 129), and the memo- 
randum and articles, balance-sheets^ &c., 'of foreign companies 
establishing a branch or any kind of office in Belgium must be 
registered according to Belgian law (ibid., art. 130), and the 
directors of such companies incur the same responsibility as those 
of Belgian companies. 

In Spain the Code of Commerce' requires that foreign companies 
operating in the Peninsular should confonaa to the law of their own 
country with respect to their capacity to contract, and with that of 
Spain as to all that concerns the ^ creation of their establishments 
on Spanish territory, their commercial operations, and the jurisdic- 
tion of the Spanish tribunals.' Moreover, if they establish a branch 
in Spain they must register their articles, &c., in the same manner 
as' in Italy. 

In Germany foreign companies establishing a branch in the 
empire are similarly required to execute the formalities prescribed 
by the Code of Commerce. 

So also in Mexico, where the recent Code of Commerce requires 
from foreign companies the publication of their annual balance- 
sheet and of the names of their directors ^. 



^ Aix 5 Botti 1868 (a 1868, 2. 334), Cass. 39 avril et s8 ootobre 1885 (R. S. 1885, 
p, 9a), Seine la d^cembre 1885 (S. a 1888, p. 104), Seine 17 Janvier 1888 (S.S. 1888, 
p. 425)- 

Cf. also Lyon-Oaen et Renault, * Traits des Soci^t^ commeroiales/ p. 833, and 
Honpin, < Traits tli^rique et pratique des soci^t^ par actions fran^aises et ^tran- 
gferes,' T. i. p. 5. 

* Articles 15 and ai, last paragraph. ' Articles 265-367. 
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It will thus be seon that the law of Italy with respect to foreign 
companies does not stand upon an absolutely unique basis. 

But it is none the less questionable whether the general stagna- 
tion of business in that country at the present time is not largely 
attributable to the illiberal character of its commercial legislation, 
and whether Italy, at any rate, is not unwise to discourage in this 
manner the introduction of foreign capital and foreign enterprise. 
For it must by this time be evident to every one but the most 
bigoted patriot, having any acquaintance with that country, that in 
spite of the boastful adage to the contrary, current during the first 
outburst of enthusiasm consequent upon the dawning of a new era, 
' Italia non se farik da se.' 

Malcolm McIlwbaith. 
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ACTIO PERSONALIS MORITUR CUM PERSONA 
JN THE LAW OF SCOTLAND. 

THE principle of law embodied in this maxim has been recently 
examined in the Scots Courts in Bem*9 Executor v. Montrose 
Asylum, June 22, 1893, ^o^- 859. Shortly stated, the plaintiff's 
action was for payment to him as Executor of his deceased wife of 
.^500 in name of damage and solatium, or alternatively, to him as 
an individual, of a like sum, a^d was laid on the ground that his 
wife had been grossly maltreated by those in charge of her while 
she was an inmate of the defendant Institution — her death, indeed, 
which occurred while she was still insane, being alleged to be due 
to the ill-treatment she received. On the facts disclosed it was 
held that the plaintiff's wife's death was not due to the fault of the 
defendant's servants, and the plaintiff at the hearing of the appeal 
did not insist on his title to sue as an individual, but insisted that 
personal injury had been inflicted on his wife, and that he, as her 
Executor, had a title to sue for damages in respect thereof. The 
Lord Ordinary (Kincaimey) being of opinion that the claim trans- 
mitted to the plaintiff as Executor, the First Division of the Court 
of Session appointed the case to be heard before seven Judges, on 
account of its difficulty and importance. The Lord President 
(Robertson), Lords Young, Adam, Mc Laren and Kinnear, were of 
opinion that an Executor has no title to raise and follow out an 
action of damages for personal injury inflicted on the deceased 
person he represents. The Lord Justice Clerk (Kingsburgh) and 
Lord Trayner dissented. 

With deference, it is submitted that the opinion of the majority 
of the Court is erroneous, and regret must be felt by many jurists 
that this branch of Scots Law formerly in advance of, should have 
been brought into conformity with, the rule of the English Common 
Law, a rule at once barbarous and without plausible ground. The 
reasons assigned for the judgment by the majority of the Court in 
the case under consideration were — 

(i) That in England, the American States, France and elsewhere no 
such ground of action is recognized. However desirable it may be to 
bring the Laws of England and Scotland into uniformity, this is no 
sufficient reason for forcing upon the laws of one country a rule 
which has nothing to recommend it. Li a matter open to less 
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serious criticism the Scots Courts did not accept the English law of 
' Common Employment' till it was thrust upon them by the House 
of Lords. 

(2) That there is no trace in the Books of the recognition of such 
a rights and that a more limited right is given to Executors^ viz,: — the right 
to follow out and insist in an action which has been raised hy the injured 
person himself The first part of this proposition is referred to 
afterwards, the second is not worth attention, except indeed as an 
argument for the position we are maintaining. 

(3) That the injured person may have had good reasons for not insisting 
in an action in view of the fact that his character, health, losses in business 
and the Hie would be subject to investigation^ and that if he did not raise 
an action it should be denied to his Executor ^ who has sustained no 
injury, and who merely wishes to make money out of the suffering 
of the deceased, per Lord Mc Laren, p. 863.' Li the present case 
this argument cannot apply, as the injured person was insane at 
the time when the alleged cause of action emerged, and died before 
being in a position to instruct an action to be raised, or even to 
appreciate that any right to recover damages had arisen to her. 
Take even a stronger case. Suppose that A inflicts such ill-treat- 
ment upon £ that the latter becomes insane, and in course of, say, 
a few weeks dies from the result of il's treatment, without regaining 
his reason. Is ^ to go free simply because his victim was rendered 
incapable of instructing his solicitor ? A law which answers this 
in the affirmative is difficult to support. 

But it is submitted that in Scotland the question was not open 
and that the case of Auld v. Shaitp, Dec. 16, 1874, a R. 191 (approved 
of in Wood v. Gray 8f Sons, '92 A. C. 576, per Lord Watson p. 580), 
should have been followed in Bern's Executor v. Montrose Asylum. 
The case of 4^ld was raised by the Executrix (the widow) of 
Dr. Auld, who was for some time Classical Master in Madras 
College, St. Andrews, against the Principal of the United College 
at St Andrews for damages in respect that the defendant by 
retaining a professorship, after obtaining an appointment as 
Principal, and by slanderous statements regarding the deceased 
had prevented the latter from being appointed to the Chair of 
Humanity. Li that case, raised two years after Dr. Auld's death, 
the plaintiff undoubtedly alleged injury to herself, as weU as to her 
husband, but the wrong done to her, if any, was an immediate 
consequence of the wrong done to Dr. Auld, and the only question 
raised was precisely the one raised in Bern's case. It was, however, 
upon this point of patrimonial loss that the majority of the Court 
distinguished the two cases. But are there grounds of distinction 
sufficient to enable the Court, with reason, to say that in the one 
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case we are to recognize the Executor's right to raise an action^ in 
the other we are to deny it? Take the case of a slander— joar 
excellence a personal injury. That may affect, and affect materially, 
the value of the personality. Imagine part of the estate to consist 
of the good-will of an old-established and prosperous private Bank, 
and that shortly before the sole partner's death an unfounded 
allegation has been made that his house is in financial difficulties. 
Is no action to lie in such a case as that ? 

It is not our object, however, to repeat the arguments which have 
been adduced, both in England and in Scotland, against the rule 
embodied in the maxim. Our object rather has been to note that in 
their zeal to assimilate the laws of the two countries, the Scots Courts 
have taken a retrograde step. Looking to the opinion of Lord 
Watson in JFoocTs case (supra) we are hopeful that if the point comes 
before the House of Lords in a Scots Appeal a return will be made 
to what we submit common sense demands, and Scots Law allowed, 
prior to Bern's case. 

R. M. Williamson. 
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TAe Referendum in America. By Ellis P. Oberholtzer. Publications 
of the University of Pennsylvania, Philadelphia. 1893. 225 pp. 

Mb. Obsbholtzeb's book is a most seasonable and a most important 
publication. 

The book is seasonable because the Beferendum or the ' People's Veto ' 
occupies the attention of publicists throughout Europe, and will probably 
soon command the attention of the people of England. 

The book is important because it contains a whole body of useful informa- 
tion about the nature and the operation of the people's veto in America. 

Some of the results contained in or suggested by Mr. Oberholtzer^s treatise 
may be summed up in the following statements. 

First. The Keferendum, though its name, which comes from Switzerland, 
is little known in the United States, is there an institution of indigenous 
growth and exists in one form or another in almost every State of the 
Union. 

Secondly. The Beferendum as practised in America is a merely negative 
exercise of popular authority. It is a veto, and moreover a veto on legis- 
lation. It has no connexion with the settlement of differences of opinion 
which may divide the two Chambers or Houses which constitute one legis- 
lative body. Whether in England the people's veto might or might not 
be employed to terminate conflicts between the House of Lords and the 
House of Commons is a matter on which in these pages it b unnecessary to 
express an opinion. All that need be said is that Ainerican constitutionalism 
affords no precedent for such employment. 

Thirdly. The Beferendum is at once a Democratic and Conservative insti- 
tution. It is Democratic because it increases the power of the citizens 
by giving them a part in legislation, at any rate when it is legislation 
of a constitutional character. It is Conservative because whenever it is 
applied it increases instead of diminishing the checks on legislation. 

Fourthly. The Beferendum as it exists in the States of the Union is all 
but invariably applied to constitutional legislation, but it is also often applied 
in one shape or another to legislation which does not affect the constitution. 

Fifthly. When the purely negative character of the Beferendum is realized, 
an historical analogy suggests itself to which Mr. Oberholtzer does not, we 
think, call attention. The Beferendum corresponds in modem Democratic 
constitutions to the veto of the Crown under the ancient constitution of 
England. The veto of the sovereign people is exactly analogous to the veto 
of the sovereign king. 
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Sixthly. The people's veto works satisfactorily and without any particular 
difficulty among the English people on the other side the Atlantic. In con- 
sidering, however, its operation in America as a check on constitutional 
legislation, it is necessary to bear in mind that every American State has 
a written constitution, and that the Americans have either invented or 
acclimatized one of the most important pieces of legislative mechanism, 
namely the ' Constitutional Convention.' A« Y. D. 



The Principles cf Pleading in Civil Actions under the Judicature Acts, 
With o6»ervati<m9 on indorsement on umtSy trial without pleadings 
and other business preliminary to trial. By W. Blakb Odoers, 
Q.C. Second Edition. Loudon : Stevens & Sons, Lim. 1894. 
8vo. xxxix and 315 pp. {10s. 6d.) 

The appearance of a second edition of this useful handbook of practice, 
incorporating and explaining the New Eules of November 1893, will be 
warmly welcomed by the common law junior, the bulk of whose daily work 
is concerned with the subjects of which it treats. 

The 55 pages which have been added to the first edition, consist mainly 
of the first three chapters, which deal respectively with ' Indorsement on 
Writ,' * Procedure under Order XIV under New Rules,' and * Proceeding to 
Trial without Pleadings.' Of these the second and third chapters are 
entirely new, while the first chapter is chapter vi. in the first edition in an 
enlarged and amplified form. 

The working of the new system of trial without pleadings is made 
abundantly clear by twenty-four useful precedents. We do not agree 
with the author^s suggestion on p. 33 that it wuuld be well if cases of this 
class ' could be placed in the same special list ' as actions in which leave 
to defend is given under O. XIV. Wills J., to whom the common law 
' short cause ' list has been assigned, has repeatedly protested against any 
but the shortest cases being placed in his list, while our author's precedents 
show that trial without pleadings is intended to be applicable to lengthy 
actions of tort of no real urgency, which have certainly no claim to priority 
over actions of commercial importance. 

Dr. Odgers, at pp. 22, 23, shows his usual clearness in endeavouring to 
thread his way through the conflicting and unsatisfactory decisions as to 
how £BLr a specially indorsed writ must set out all the material facts 
necessary to constitute a complete cause of action, according to the rules 
applicable to an ordinary statement of claim. Till this has been more 
clearly and definitely settled by judicial authority, we accept our author's 
view that Fruhaufy, Grosvenor (67 L.T. p. 351) *is still the law.' 

The volume before us has been enriched by the addition of some more 
valuable precedents, and the most recent decisions from every series of 
reports have been incorporated in the text. The saying that ' the young 
lawyer learns his law at the expense of his clients' has hitherto been 
especially true as to questions of practice. The book before us, however, goes 
far towards providing the same royal road to a knowledge of practice, which 
so many excellent text-books have during the last twenty years furnished 
to a knowledge of substantive law. It supplies a distinct and long-felt want 
for those who are seriously endeavouring to make the practice of the law 
their profession. S. H. L. 
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Tie Principles of tie Law of Evidence. By W. M. Best. Eighth 
Edition. By J. M. Lbly. Wki Notes to American and Canadian 
Cases. By Cuari.es F. Chamberlayne of the Boston Bar. London : 
Sweet & Maxwell, Lim. Boston : The Boston Book Co, 1893. 

The eighth edition of Best on Evidence appears eleven years after the 
second. This seems to indicate a steady demand for it» explicable by the 
fact that it is more coherently written, much more of a book and less of 
a dictionary, than the standard work of Taylor, and that Stephen's 
Digest, and the various works more or less modelled npon it, require 
a great deal of labour to be rightly apprehended by the conscientious 
student. Best is a good book for a person to read who comes fresh to the 
stndy of the Principles of Evidence. Decisions upon points of evidence are 
less frequent now than in the days of special pleading, and thus it is not 
unnatural that the more important part of the new matter in the present 
edition is concerned with statutes, of which the application is largely to 
the Criminal Law. With reference to the cases in which young children 
are permitted to give evidence not upon oath, we have sought in vain for 
any mention of the Prevention of Cruelty to Children Act, but inasmuch as 
the book contains no index to statutes it may be rash to say positively that 
there is none. Upon the more important subjects of the competence to 
give evidence of accused persons and their wives or husbands, Mr. Lely, the 
present editor, is betrayed into one or two errors of fact. Thus he says 
that * the Criminal Law Amendment Act of 1885 affords the only instance of 
an accused person being enabled to give evidence on a charge of felony.* 
This is inaccurate, as there is another instance in s. 4 of the Explosive Sub- 
stances Act 1883 (46 Vict, c 3, S.-4). The reason of this particular 
proviso, however, was probably less the general view of the subject now 
widely taken, than the fact that this section throws upon the accused the 
onus of proving that his possession of explosives is lawful, as by the ordi- 
nary principles of law it would be presumed to be. Mr. Lely tiiinks that 
the ' authority in favour of an alteration of the law ' whereby all accused 
persons should be competent witnesses, ' is now so great that it would be 
waste of time to controvert it.' No doubt the preponderance of such autho* 
rity is great, but it consists largely of the opinions of men like the late and 
present Lord ChanceUors and the Master of the Rolls, who have had far 
less opportunity than some of their colleagues of observing personally the 
practical working of the rule of competence. It would be highly desirable 
to obtain full statements on the point from the judges of the Queen's Bench 
Division who have been presiding in Crown Courts for the last six or seven 
years, and if this were done some conscientious advocates of reform might 
be considerably surprised. Aji interesting and rather well-executed feature 
of this edition is the ' American Notes ' added by Mr. Chamberlayne, of the 
Boston Bar, at the end of each chapter, touching the American and Canadian 
cases that have been quoted. We could wish that the radically false and mis- 
leading distinction between so-called ' direct ' and so-called ' circumstantial ' 
evidence had been excised, but perhaps that would, in the editor's judgment, 
have been taking too great a liberty with the original text, excused as the 
blunder is by the example of Bentham, and other wiiters who ought to 
have known better. We are glad to note that though the book has been 
printed, for copyright purposes, in America, the speUiug is in accordance 
with English rules. 
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TAe Law of Executors and Administrators. By Sir Edward Vaughan 
Williams. Ninth Edition, by the Hon. Sir Roland L. Vaughan 
Williams, Knt. In two vols, cxvi and 2 131 pp. La. 8vo. 
London : Stevens & Sons, Lhn. ; Sweet & Maxwell, Lim. 1893. 

(^3 18*.) 

The new edition of * Williams on Executors ' deserves the highest com- 
pliment which it is in our power to pay it. It has been constantly nsed 
during some four busy months and it has never been found wanting. It is 
a book which has a great reputation to sustain. Probably there is no text- 
book which is in constant use both in the Temple and in iJncoln's Inu stands 
higher. And the ninth edition does nothing to detract from that reputation. 
It is a quarter of a century since the last edition by Sir Edward Vaughan 
Williams was issued. Since then the book has been in the hands of Mr. Justice 
Vaughan Williams and his late brother — hereditas paUma et firaterna — ^the 
Judge is now solely responsible. One hardly likes to think how many 
Acts have been passed or how many cases decided since 1868 which must 
needs be incorporated in the book to bring it up to date. To do this and 
yet maintain the text of the original is a task the difficulty of which 
can only be realized by those who have tried it. Upon a single point 
only have we found a joint — not loose but — insufficiently strong in the 
Vaughan- Williams harness. There is a familiar paragraph in the text 
which reproduces the rule laid down in 1 858 by Whicker v. Htune (7 H. L. 
Cas. 1 24) as to the law of the place of domicil deciding the validity of 
a will. Upon the formal validity of a will as distinguished from its material 
validity a change was made in 1861 bvLord Kingsdown's Act, 246 25 Vict, 
c. 1 14. It is hardly enough to warn the reader of this change in the law by 
a mere ' See however ' in a note. This sed vide should have been limited 
by the character of the Act. The real use of a text-book is however as 
a hunting-ground, and no lawyer ought to pass by such a reference as this to 
an Act of Parliament without reading the Act for himself. One other 
quarrel we have with the book, and that is an inevitable quarrel with the 
length of the 'Addenda and Corrigenda' caused by the interval which 
elapsed between the time of the work leaving the hands of Mr. Justice 
Vaughan Williams and the date of publication. ' Apart from these things, 
and they are small things, the ninth edition of ' Williams on Executors ' is 
as good and as carefully edited a text-book as there is to be found among 
the tools of a lawyer'^s trade. 



A Treatise on tie Law of Partnership. By the Bight Hon. Sir 
Nathaniel Likdley. Sixth Edition. By Walter B. Lindlby ; 
with an Appendix on the Law of Scotland, by J. Campbell 
LoRiMEB. London: Sweet & Maxwell, Lim. 1893. ^ ^^^' 
Ixii and 939 pp. 

The passing of the Partnership Act, 1890, has made it necessary to alter 
the form of Lord Justice Lindley'^s well-known treatise to some extent. 
Equity lawyers need not be told that, as the Partnership Act was in almost 
all respects a purely codifying Act, any material discrepancy of substance 
between this standard text-book and the Act would go to show that the Act 
had so fai* failed of its purpose. But we are not aware of any such. We 
commend to law reformers the introductory remarks on codification. Lord 
Justice Lindley points out — ndding the great weight of hb authority and 
experience to opinions already expressed by others to the same effect — that 
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the difficulty of codification lies much more with the awkward form of our 
legifilatiye machineiy than with the subject-matter in itself. ' It is matter 
of amazement that JSnglishmen should be content to have the laws by which 
they are governed in such an inaccessible shape as they are ; but no doubt one 
explanation of this state of things is the hopelessness of passing through 
Parliament without mutilation any carefully considered exposition of any 
great branch of law.' 

Practising lawyers will regret that the learned author and editor continue 
to give references only to the Law Reports for current cases. 

Mr. Campbell Lorimer's appendix of notes on the Scots law of partner- 
ship with reference to the Act is a new feature, and ought to add to the 
usefulness of the book. 

Tie Sale of Goods Act, 1893. With Not^s. By Frank Newbolt. 
London: Sweet & Maxwell^ Lim. 8vo. xiv and 181 pp. 

Thb promptitude with which Mr. Newbolt has brought out a working 
edition of this Act does not seem to have prevented him torn making it 
accurate and, so far as important English decisions are concerned, compre- 
hensive enough for all practical purposes. We think it would have been an 
improvement to notice the decision of the Supreme Court of the United 
States in Narrington v. Wright, which will certainly have to be considered 
by our Courts when they deal again with the vexed question of the effect of 
failure in delivering one or more out of several instalments of goods con- 
tracted for. This question is purposely left by the Act (ss. 10, 31) where 
the existing English authorities leave it. 

The comment on s. 4 (= s. 17 of the Statute of Frauds) is wisely made 
very short. We trust that not many members of the profession are in need 
of the explanation that ' the Statute of Frauds ' — which was passed by the 
English Parliament many years before the Union — * did not apply to Scot- 
land.' 

If Mr. Newbolt intends his handbook to be used by business men as well 
as lawyers, he may find it desirable in a future edition to be a little more 
discursive for the benefit of the lay people, on such matters, for example, as 
the distinction between amdition and vxirranty. 



The Law of Bankruptcy. Seventh Edition. By Georob Young 
RoBSON. London: William Clowes & Sons, Lim. 1894. 8vo. 
Ixii and 1310 pp. (38^.) 

As a thorough treatise on bankruptcy law^ remarkable for a clear elucida- 
tion of principles, Mr. Robson's work has long been held in high estimation. 
A new edition bringing up the work to date will be a welcome guest in 
a complete law library. 

Mr. Robson's book, well thought out and arranged at the outset, has, in 
successive editions, embodied the changes introduced by legislation during 
a period of thirty years, while constantly keeping in view the relation of 
later Acta to the principles established under former ones. In the fifth and 
sixth editions the important ehanges of the Act of 1883 were incorporated, 
and a crowd of cases following upon the Bills of Sale Act of 1882 were 
dealt with. 

In the present (seventh) edition the changes made by the Bankruptcy Act, 
1890 are incorporated, as well as the provisions of the Act of 1887 for dis- 
charge of bankrupts and closure of bankruptcies under former Acts. The 
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Bills of Sale Acts 1878 and 1882, with the decisions under them, are sepa- 
rated from the rest of the work, and treated hy themselves in the concluding 
chapter. The list of cited cases — notwithstanding the omission of many 
obsolete cases under former Acts — amounts to between 5000 and 6000. 

The list of addenda and corrigenda, consisting of nearly two pages of close 
print, looks, at first sight, large. The addenda consisting of cases from the 
later reports of 1893 are doubtless inevitable; but some of the eorriyenda 
might perhaps have been rendered unnecessary by exact care in a final revi- 
sion of the copy, as, for instance, at p. 816, where a section of the Debtors 
Act, 1869 is Eet forth, which is clearly spent and has been formally re- 
pealed by S. L. B. 1883. This is, however, a small blemish in an edition 
which, on the whole, maintains the character of careful execution which has 
marked Mr. Bobson's book throughout, and now presents a result of accumu- 
lated and well-directed industiy, assui-ing its position as an established 
standard. B. C. 



The Law afid Practice of Bankruptcy. By the Hon. Sir Roland L. 
Vaughan- Williams. Sixth Edition. By E. W. Hansell. 
London: Stevens & Sons, Lim., and Sweet & Maxwell, Lim. 
1894. La. 8vo. Ixzxviii and 896 pp. (25^.) 

In tlie preface to his work on Specific Performance, Fry L.J. combats the 
notion that books written or revised by authors on the bench possess a 
quasi-judicial authority, and Kekewich J. in Union Bank v. Munater 
(3 7 Ch. D. 5 1 , 54) judicially confirms this view. Such books, however, certainly 
enjoy a superior degree of extra-judicial esteem in the profession. ' Williams 
on Bankruptcy,' having made its reputation long before the author was 
raised to the Bench, fully deserves the promotion it now receives. Opinions 
may differ, do differ as to whether a subject like Bankruptcy, largely statutory 
but with a vast accretion of case law, is best treated under titles or sections ; 
our own preference is for titles, but sections are probably more popular. 
It is significant, however, that even in the treatment which we have here by 
sections, what are in form annotations really expand into titles or treatises ; 
for instance the notes on s. 4 (acts of bankruptcy), s. 44 (property of bankrupt 
divisible among Lis creditors), or ss. 37, 40 (pit)of and priority of debts). 
In this way the two methods meet. The index is excellent, the cases are 
dated and references are given to several sets of reports. He must be 
an exacting portion who could wish for a better book than this. 



The Mark in Europe and America: a Review qfthe Bi^cumon on Early 
Zand Tenure. By Enoch A. Bkyan. Boston, U.S.A.: Ginn & 
Co. 1893. Sm. 8vo. vi and 164 pp. 

Mb. Bryan's survey is from the point of view, which we suppose must 
now be caUed the fashionable one, of those who conceive Mr. Seebohm and 
Fustel de Coulanges to have demolished something called the ' mark theory.' 
That theory, in its complete dogmatic form, was never really maintained by 
any writer of repute, except perhaps Emile de Laveleye ; but no doubt it 
was exaggerated, from twenty to ten or twelve years ago, in much second- 
hand teaching and writing, as Mr. Seebohm's and Fustel's work not 
improbably will be for the next dozen or score of years. And, as it has 
recently started up again, without any kind of critical qualification, in 
Mr. Shaw-Lefevre's otherwise careful and meritorious book on 'English 
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Commons and Forests/ we cannot say that the needful business of correction 
is wholly done. When Mr. Bryan explains how little real evidence there is 
for historical survival of the Germanic 'mark' in American townships, 
he contributes a definite and useful element to the discussion. Otherwise 
we think that Dr. Andrews's ' Old English Manor/ as it is certainly a fuller 
guide than this little book, is also a safer one. No one admires Fustel de 
Coulanges' brilliant qualities more than we do. But we must really remind 
those who go about to conjure with his name in early English economic and 
legal history that Fustel had, to all appearance, never read a single English 
document. If he had, his views on one or two Continental problems might 
possibly have been more or less modified. See farther Dr. Andrews's remarks 
on this work in the Folitieal Science Quarterly for March. F. P. 



Cases and Opinions on International Law^ with Notes and a Syllabus. 
By Frbeman Snow. Boston : The Boston Book Company. 1893. 
8vo. xl and 586 pp. 

The author, in applying the ' case system ' to the teaching of International 
Law at Harvard, felt the need of some compendious collection of cases, which 
might be handled by his students. Hence the work before us, which is an 
improvement in several ways upon what has hitherto been the only book of 
the sort in the English language, the ' Leading Cases ' of Mr. Pitt-Cobbett. 
The later is upon a considerably larger scale than the earlier work, from 
which it differs in giving the decisions of the courts textually, rather than by 
way of abridgement, and in being confined almost exclusively to cases which 
have been the subject of actual litigation. In this respect Mr. Snow's work 
differs also from the Causes Cel^es of O. F. Martens, tiie Causes Cel^es du 
Droit Maritime of De Cussy, and Wharton's Dige^ of International Law, 
which are all occupied witli diplomatic, rather than with forensic, dis- 
cussions. By a wholesome innovation upon the haphazard arrangement of 
* Leading Cases * of which Mr. J. W. Smith's well-known book set the example, 
Mr. Snow's cases, like those of Mr. Pitt-Cobbett, are distributed under 
appropriate headings, in accordance with a methodical grouping of the 
whole subject. 

The cases are well chosen, with a not unnatural leaning to American 
decisions, adequately set out, and helpfully annotated. The author shows no 
undue national bias, as will appear from his remarks upon Barundia's case, 
Cutting's case, and the Behring Sea controversy. He might perhaps with 
advantage have devoted more space to the rights and duties of belligerents 
inter se ; and would perhaps have done well to indicate in some way, upon 
the face of such cases as Wolf v. Oxhollm and Church v. ffubbart, their 
doubtful authority. 

The body of the work is preceded by a * Syllabus ' of topics, well grouped 
under 195 headinors, with references under each to the reveWt passages in 
the text-books. It is followed by an appendix of useful documents, such as 
Lieber's Instructions, and the War Manual of the Institute of International 
Law. 

Abstract of Beported Cases relating to Trade Marks (between the years 

1876 and 1892 inclusive)^ with the Statute and Rules. By Jamks 

Austen-Cartmelu London : Sweet & Maxwell, Lim. 8yo. 

xviii and 417 pp. 

A NEW book on the subject of Trade Marks might justify its appearance 

on the ground of its being a useful text-book or a digest in which every 
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point of law as yet decidi d in this connexion could be easily referred to ; 
but we cannot congratula.e the author of the present volume on having 
fulfilled either of these conditions very satisfactorily. Considered as a text- 
book, it contains no attempt at editing nor any preface from which the reader 
might gather a general idea of the history of the law on the subject. As 
a digest, the book suffers from the want of claseification — ^the arrangement 
of cases being merely alphabetical, which is perhaps the least useful system 
to adopt. Aa a digest, moreover, ^e work is not sufficiently full, though 
the author, it is true, in the Preface limits its scope to presenting in a con- 
venient form the oalient portions of reported cases decided between 1876 
and the end of 1892. Marginal notes again would have been useful to catch 
the eye, and the headnote given in each case is hardly sufficient as a sum- 
mary of its main features. To condense a judgment is a work of some 
difficulty, and in the present instance the reader is liable to be misled owing 
to the occasional capricious omission of the asterisks which are employed in 
the text to denote where a word or sentence has been left out. The text is 
moreover not always faithfully transcribed, as for instance, in the extract 
from the judgment of Lord Justice Cotton on page 65, where the words 
' discretion to register,' should be 'discretion to refuse to register.' A copious 
and correct index to some extent redeems the want of classification in the 
subject-matter. 

A Handbooi cf Husband and Wife according to the Law of Scotland, By 
Frederick Parker Walton. Edinburgh : William Qreen & 
Sons. 1890. 8yo. Ixxii and 510 pp. 

The author of this book has rendered the task of the reviewer very 
difficult by making the confession that he was the author of the delightful 
little book 'Marriages Regular and Irregular,' reviewed in L. Q. R. ix. 291. 
By this confession he leads us to expect a high standard of excellence, and we 
have not been disappointed. One important feature in the book before us 
is the freedom with which the author cites English cases ; he defends, we 
think successfully, this practice in the preface, citing CoUins v. Collins, 
II R. H. L. at p. 23 (S. C. II App. Ca. at p. 230). Some of the most 
interesting parts of this book to an English lawyer are the discussions 
of domicile, capacity to marry, and the essentials of marriage. The chapter 
on ' Jus Mariti ' may be studied with advantage by every lawyer who is 
preparing a settlement on the marriage of an Englishwoman with a domi- 
ciled Scotchman. There is a most interesting discussion at p. 79 as to 
whether a marriage celebrated in facie eodesiae can be set aside for want of 
consent. The author is of opinion that 'a case might arise in which 
a regular marriage should be set aside on this ground. Maniages celebrated 
m faeie eeclesiae have been frequently avoided on the ground of force, fraud, 
or error — ^and these are only different ways of proving want of mutual 
consent.' 

On the whole we cordially commend this book to the attention of our 
readers, both Scotch and English, and we venture to predict that it will be 
successful. 

We have also received : — 

Commercial Law: an Elementary Text-Book for Commercial Classes. By 
J. E. C. MuNRO. London : Macmillan & Co. 1893. 8vo. viii and 191 pp. 
(3«. 6d,) — This book is published as one of a Ecries of elementary commercial 
class-books. It will be useful not only as a book for students preparing for 
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the examinations now held or recommended by various authorities on com- 
mercial education, but also as an elementary hand-book of commercial law 
for persons engaged in business. 

llie matter is well selected and the arrangement intelligible. There are 
four parts. The first part contains a brief enumeration of the mercantile 
persons and mercantile property treated of. In the second part, contracts 
are treated with relation to general principles : (i) how contracts are made, 
(2) what persons are capable of oontracting, (3) the form of and considera- 
tion for contracts, (4) what if the contract is illegal, or (5) its performance 
impossible, (6) consequences of mistake or fraud, (7) the transmission of 
rights and liabilities, and (8) performance breach and discharge. The third 
part treats specially of the l^ing commercial contracts : (i) Partnership, 
(2) Principal and agent, (3) Sale of goods, (4) Insurance, (5) Guarantees, 
(6) Charter-parties and Bills of lading, and (7) Bills, Cheques, Pronussray 
notes, and I. O. U.'s. The fourth part contains a very brief account of the 
principles of bankruptcy law. And iiiQ fifth part treats of ' the application 
of law.' That is to say, by the law of what country is a particular question 
to be determined ? 

The style is clear and concise ; and it is refreshing, even to a lawyer, to 
see well-known principles stated briefly, stripped of the modifications of 
special und exceptional circumstance, and without the inevitable reference 
of the text-books to Buddie v. Muddle, 9 T. R. icoo. 

If the book comes into general use for educational purposes, its commer- 
cial success will be well deserved. R. C. 

Les Wareehaix: etude de droit fonder aneien. Par Paul Ebbesa. 
Bruxelles: Alfred Yromant & Cie, 1894. 8vo. 35 pp. — In Flemish and 
Low German 8th-ioth century documents, wcUrieeajmm and other variant 
forms doubtless mean some sort of easement ejuedem generis with the 
universal ' aquis aquarumve decursibus ' of Romano-Germanic conveyancing. 
But from the 13th century onwards we find wareseapium, etc. (in modern 
French orthog^phy vxireehaix) meaning not an easement but a subject 
of easements or common rights, and not necessarily connected with water. 
In fact ' common lands ' would generally be a proper English rendering. 
M. Errera thinks this is a di£ferent word going back to war, were. The 
rights of lords and tenants -in these lands appear ae more or less unsettled, 
but it seems clear that the lord and the tenants together could do as they 
pleased with them. In modem times the courts do not seem to have worked 
out any definite theory of their legal position. M. Errera's introductory 
paragraph contains a significant correction of theories lately (perhaps still in 
some quarters) cunient as to archaic notions of property. 'Le domaine 
collectif ad jfdutdt le sol non encore -approprii en certaines parties, telle est la 
caract^ristique de cet ^tat de choses.' We quite agree. 

The Trustee Act, 1893, with Explanatory Notes and Forms. By A. R. 
RuDALL and J. W. Gbmo. London : Jordan & Sons. 1894. 8vo. xxxii and 23a 
pp. {6s. net.)— This is a useful and carefully worked-out little book on the new 
Act. The schedule in Appendix I, showing the sections of the Act and the 
sections to which they correspond in the repealed Acts and the sections of 
the latter Acts which are still unrepealed, is especially useful. The Rules 
of the Supreme Court (Trustee Act) 1893 were published whilst this book 
was passing through the press, and, with the forms forming Appendix K to 
the Rules of the Supreme Court, November, 1 893, are set out in extenso at 
the end ; but in a second edition they will no doubt receive the specific 
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explanation in connexion with the claaeee of the Act, which thej seem to 
as to require. For example, does O. ly. R. 13 a (c) enable an application 
for a vesting order under clause 3 1 of the Act to be made by summons, the 
word 'judgment ' only being used in that clause ? 

A Digest of Civil Law far the Punjab, chiefly based on the Customary Law 
as at present judicially ascertained. By W. H. R/lttigan. Fourth Edition. 
Allahabad: Pioneer Press. 1893. 8yo. xii, 177, and xxxi pp. — The fact 
that Dr. Rattigan's digest of Panj4b law is both meritorious and of great 
practical utility does not by any means prove that it would be wise or safe 
for the Qovemment of India to charge itself with codifying Asiatic customs. 
Mr. Bogisid, in a much smaller, and one would think a safer fidd of ex- 
periment, deliberately left the law of the family out of the code of property 
law which he drafted for the Principality of Montenegro, and which has 
now been in force there for some years. Does Dr. Rattigan think the 
customs of mixed races and religions in the I^anjib a lighter thing to 
meddle with than those of UDiformly Orthodox Slavs 1 Therefore we wish, 
contrary to Dr. Rattigan's expressed aspirations, that he may enjoy the 
honour and profit of many more editions of his Digest before there is any 
talk of turning it into an authoritative Code. 

Hi/e Institutes of Justinian illustrated by English Law, By Jambs 
Williams. Second Edition. London: W. Clowes & Sons, Lim. 1893. 
8vo. XX and 351 pp. (70. 6d.) — This book seems intended for the use of 
students of Roman law who take up the Institutes after having made some 
acquaintance with English law. We should think it more embarrassing 
than useful to a learner who takes his Roman law first to try to pick up 
English law pari passu with his Institutes by means of a series of com- 
parative notes. That some one does find the book useful is proved, however, 
by this being the second edition. Mr. Williams's statements of English 
law seem to be as generally accurate as can be expected, having regard to 
their brief and elementary character. It would have been better to quote 
less freely and with more critical discretion from unauthoritative text-books 
of both Roman and English law, and we do not think the latest editions 
have always been used. 

On the NcUure of State Interference, By Hobace Seal. London: 
Williams & Norgate. [1893]. 8vo. viii and 96 pp. — In nature everything 
interferes with everything else, and only the very lowest individuals can be 
caUed individualist. Therefore increasing State interference in human 
society is part of a necessary and beneficent evolution. Such is the nearest 
approach we can make to a consecutive head-note for this little book. It 
is wonderfully desultory for its size, but a clever book withal ; and it may 
well be found stimulating, which in speculative politics is the most that can 
be expected of any book short of a masterpiece. Its connexion with the 
Faculty of Law is somewhat remote : hence the brevity of this notice. 

Social Evolviion, By Bekjamik Kidd. London : Hacmillan & Co. 
1894. 8vo. vi and 348 pp. — We have not had time to verify how far 
Mr. Kidd's book touches on the theory of legislation or any other topic 
properly within the province of law. One of his main points, apparently 
the central one, is that no rational proof can be given to the individual that 
his interest coincides with that of society, and this because in fact it does 
not. If this be so, law must of course be conceived not as a temporary but 
as a permanent and necessary constituent of social life. Mr. Kidd has some 
good critical points : thus he perceives that Mr. Herbert Spencer s political 
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philosophy is in essentials pure individualism. The hook seems remarkahle 
and likely to he fruitful. 

The Statutes of Practical Utility . . . passed in 56 4f 57 ^^^^ (1893), 
alphabetically arranged, with notes thereon^ and a copious Index, By J. M. 
Lelt and W. F. Cbaies. Vol. III. Part 3. London : Sweet & Maxwell, 
lim. : Stevens & Sons, lim. 1894. 8vo. 599-747 pp. (io«. 6d.) 

A Treatise on Stock and Stockholders, Bonds, Mortgages, and General 
Corporation Law. By William W. Cook. Third Edition. Two vols. 
Chicago : Callaghan & Co. London : Kegan Paul, Trench, Triihner & Co., 
Lim. 1894. La. 8vo. ccvii and 2068 pp. 

The Revised Reports, Edited hy Sir F. Pollock, assisted hy R. Campbell 
and O. A. Saunders. Vol. XUI. 1811-1815. (263 Vesey & Beames — 
19 Ves. — 14 & 15 East — 4 Taunt. — 3 Camp.) London: Sweet & Maxwell, 
Lim. Boston : Little, Brown & Co. 1894. La. 8vo. xvi and 84 a pp. (25^.) 

Index of Cases commented upon in judgments in the Court of Session 
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NOTES. 

ORDER XLVIIl A, r. I, applies to any firm carrying on business 
in England, whether the firm is an English firm or a foreign 
firm, and whether it also cai'ries on business in a colony or abroad 
or not. And a writ may be issued against the partners in the 
firm name without leave of the Court. 

This is the technical point determined by the Court of Appeal 
in Worcester City ^c. Co, v. Firbani 8f Co., '94, i Q. B. (C. A.) 784, 
9 R. May, 217. 

The decision may seem to determine a mere matter of practice, 
but in reality it involves the whole theory of the limits of the 
High Court*s jurisdiction over persons not resident in England, and 
suggests several important conclusions. 

First. In an action against a firm the High Court claims 
jurisdiction over aliens no less than over British subjects merely 
on the ground of their carrying on business in England. 

Secondly. Worcester City 8fc. Co. v. Firbani 8f Co. is distinctly 
opposed to the spirit of such cases as Russell v. Cambrfort, 23 Q. B. 
Div. ^26, Grant v. Anderson, '9a, 1 Q. B. (C. A.) 108, St. Gobain 8fc. 
Co. V. HoyermanrHs Agency, '93, 2 Q. B. (C. A.) 96, 4 R, 441 . 

Thirdly. From the above cases read together results a singular 
anomaly. If an alien carries on business in England, but resides 
abroad, then the mere fact of his carrying on business in England 
does not give the Court jurisdiction to entertain an action against 
him ; but if a firm consisting of two aliens carries on business in 
England, but both of them reside abroad, then the mere fact of 
their carrying on business in England does give the Court 
jurisdiction. 

Fourthly. The Rules of Court as to actions by and against firms 
contained in Order XLVIIl a require revision ; they are obscure in 
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themselves ; the decisions of the Court of Appeal reduce them to 
hopeless confusion. The source of this confusion is not hard to 
discover. The Order was intended to deal with what may be 
called matters of form, and mei'ely to make it possible to sue a firm 
or an individual under a trade name. But the Order has in fact 
raised some of the nicest questions of jurisdiction. 



We suspend comment on Hanf%taengl v. Empire "Palace^ '94, 
2 Ch. 1, C. A., until the judgment of the C. A. in Hanfstaengl v. 
Newnes, reported in the Court below 8 R. May, 127, is fully before 
us. The points actually decided are that (1) a group of living 
persons arranged after a picture and exhibited for gain does not 
infringe the copyright of the picture : (2) neither does a sketch 
taken from that group and published as an illustration of the 
performance and not of the picture. 



In the Chishima-Ravenna case some important questions will 
have to be decided by the Judicial Committee. One is, whether 
under the existing arrangements for British Consular Courts in 
Japan a counter-claim by a British defendant against a Japanese, 
and especially against the Japanese Government, can be dealt with 
by such Courts. Another is, whether the Inland Sea of Japan is 
to be treated as a portion of the high sea or as Japanese territorial 
waters. The Chief Justice at Shanghai, reversing the decision of 
the Consular Court at Yokohama, decided that the collision which 
occurred in a narrow channel of the Inland Sea between the 
CAisAima, a Japanese public ship, and the Ravenna^ one of the 
Peninsular and Oriental Company's steamers, took place on the 
highway of nations, and that this was the same thing as saying 
that it occurred at a spot^ which, for the purposes of the law 
administered in his Court, must be considered as the high seas. 
His decision was also in favour of the British company as regards 
the admission of the counter-claim, the jurisdiction exercised by 
his Court being exercisable under the order in Council ' upon the 
principles and in conformity with the law in force and for England.' 
As regards the legal position of the Inland Sea, the description 
given of it^ viz. that it is entirely surrounded by Japanese territory 
and has four enti-ances, two extremely narrow, the third under two 
miles in width, and the fourth with two branches, the broader of 
which is about two miles wide, cannot be said to substantiate the 
assimilation of the waters in question to the high sea. The 
admission of the counter-claim under the circumstances raises the 
more delicate point of whether Japan, by renouncing her jurisdiction 
over British subjects sued on her own territory^ can be considered 
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to have admitted that a Japanese sued by a British subject is also, 
if that British subject has a claim against him, obliged to submit 
to the British exterritorial jurisdiction. The Shanghai judge held 
that by coming into the British Court a Japanese • accepts the 
British jurisdiction and procedure which allow the raising of 
a counter-claim, but there is the fact that the Japanese on their 
own soil have no means of reaching a British subject except 
through the British Court. He can, therefore, hardly be said to 
accept where he has no option. 



How far can the jurisdiction of an inferior Court be extended by 
the action of the parties to proceedings before it 1 

This is a question which from one point of view presents some 
difficulty. It is on the one hand clear that the submission of 
a person against whom judgment is given does often give 
a tribunal jurisdiction against him which it would not otherwise 
possess. It is equally clear that the jurisdiction of a Court is 
a matter depending upon the law of the land and cannot be 
conferred upon it by the will of the parties who come before the 
Court. 

Farquharson v. Morgan, '94, i Q. B. (C. A.) ^$2^ 9 R. Mar. 190, will 
be found, if properly studied, to answer the question before us. No 
agreement can give an inferior Court jurisdiction. If it therefore 
appears on the face of the proceedings, or from the nature of the thing 
itself, that an inferior tribunal, e.g. a County Court, has decided 
a matter upon which it had no authority to adjudicate^ then on the 
application of the party against whom judgment is given the High 
Court not only will, but must, issue a writ of prohibition, and keep 
the County Court within its proper sphere of action. If, on the 
other hand, the want of jurisdiction does not appear on the face of 
the proceedings or from the nature of the thing itself, but depends 
upon some fact which the party objecting to the judgment has to 
prove, then he may very well be precluded or estopped fix)m raising 
the objection, e.g. if the fact be one which he might have brought 
before the attention of the inferior Court. 

It is satisfactory to observe that the decision in Farquharson v. 
Morgan is based on principle and does not depend upon the existence 
of a formal record on the face of which the want of jurisdiction 
appears ; for in a County Court there is no record (iiirf., p. 563, 
judgment of Davey L.J.). 

Harris v. Beauchamp Brothers ('94, i Q. B. (C. A.) 801) shows 
that equity is still, to a certain extent, the handmaid of law, or perhaps 
rather a dea ex machina not to be invoked before terrestrial powers are 
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exhausted. The old jealousies are long ago dead. The substance 
of the thing is that there is no such thing as equitable execution, 
only equitable relief, and this is not to be given till execution at 
law has failed. 'Just and convenient' are not other than what 
they were before- the Judicature Act. Home Tooke when at school 
was asked why he had put a word in some case or mood, and 
answered * I do not know : ' 30 he was flogged. The next boy gave 
the rule. Tooke cried out, 'I knew the rule, but you asked me 
not for the rule but the reason, and I do not know that now.' 
The Court of Appeal has given the rule, as it was bound to do, 
but seems to feel much like Home Tooke as to the reason. It 
is quite possible that the framers of the Judicature Acts did not 
fully realize how limited are the powers of Equity in its ' auxiliary ' 
jurisdiction, and that an amendment extending the powers of the 
Court (as virtually suggested by Lord Justice Davey s considered 
judgment) would only carry out the original intention. 



The way to the Law Courts, as to other less agreeable places, 
is paved with good intentions. This is the practical moral to 
be learnt from Hebditck v. Mac Iltoaine^ '94, a Q. B. (C. A.) 54. 
The defendants, in writing to the parish guardians about the 
supposed misconduct of the plaintifi*, acted with the best inten- 
tions. They meant to expose public misdoing as to a matter 
in which they themselves had an interest. But the defendants 
made two mistakes; they published in wi-iting charges which 
they believed to be true, but in fact were not true, and they 
made these charges to persons who had no interest, and who 
were under no legal duty in respect of the matters to which the 
charges referred. Here, again, the defendants meant well. They 
thought that the parish guardians were the proper persons to whom 
to complain. But here, again, they were mistaken. They made, 
in short, a muddle of the whole business, and were fined £\o and, 
we suppose, costs, for their mistake. We do not profess to feel 
any pity for these victims of innocent ignorance. A man's 
character ought to be protected as much against negligent as 
against wilful falsehood. 



Presumptions of law are not arbitrary rules. They are based on 
experience, giving rise to strong probability. If the law presumes 
paternity when the husband is within the four seas, it is because 
the husband generally is the father. If the law presumes * omnia 
rite acta,' it is because business generally is transacted regularly 
and not irregulai*1y. The law has also, in a long experience of 
human nature^ discovered that when people propound a will which 
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they have been inBirumental in preparing or obtaining, and under 
which they take a benefit, the will is one to be regarded with 
suspicion, Tyrrell v. Sainton ('94, P. (C. A.) 151, 6 R. May, i), and 
this adverse presumption it requires the propounder to rebut by 
satisfying the Court of the righteousness of the transaction, and 
that the will in question is the will of a free and capable testator. 
The suspicion may sometimes be groundless and defeat a genuine 
instrument, but in the interests of society it is best that legacy - 
hunters should know the difficulty of tampering with a testator. 



We want a modem Hogarth to paint The Trustee s Road to Ruin. 
Scene i, the cestuique trust, all smiles, asking him to act: scene 2, 
the absconding co-trustee or the deficient security: scene 3, the 
cestuique trust transformed into the pitiless plaintiff. This piece 
has been so often played at Lincoln^s Inn with a tragic ending 
that we experience a genuine exhilaration of spirits at the good 
fortune of the executor in In re Gasqnoine ('94, i Ch. (C. A.) 470). 
It may have been a little imprudent in the executors there 
to 'unregister' the bonds so as to give one of them — and that 
a stockbroker — the sole control, but que voulez-vous ? It was the 
ordinary course of business to do so, and executors are not required 
to be wiser or better than the ordinary prudent man of business. 
Thome V. Heard ('94, 1 Ch. (C. A.) 599, 7 R. Mar., 80) is another 
instance — this time of the beneficial operation of the Trustee Act, an 
Act which has recognised at last that trustees are to be treated with 
common humanity. 

The practical effect of Smith v. Hancock, 7 R. June, 80, is neatly 
and completely stated in Lord Justice Lindley's judgment: * Con- 
veyancers will have to exercise their ingenuity in devising some 
method of stopping a wife with separate estate from carrying 
on a business in rivalry with a purchaser of a similar business 
from her husband. The agreement entered into in this case, to 
which the wife is not a party, does not cover such conduct, nor 
do the common forms at present in use.' Doubtless the con- 
veyancers will look to it. 

A railway company agree with a boy of 14, who is employed 
in A colliery, to carry him to and fro between the colliery and 
his home, and make it part of the agreement that neither he 
nor his executors, nor his relatives, should have any claim against 
the company for any injury to himself or his property caused by 
the negligence of the company or their servants. To put the 
gist of the agreement in the words of A. L. Smith L.J., it is 
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* in effect that if the company will carry the infant in their trains, 
he agrees that they shall not be bound to take any care in so 
doing, that they may be guilty of any negligence towards him, and 
however severely he may be injured in consequence, they shall 
not be liable to make him any compensation whatever.' Flower v. 
L. ^ N. W. Railtvay Co., '94, a Q. B. (C. A.) 65, 68. The infant 
is injured through the negligence of the company. The Court 
of Appeal most justly hold that such an agreement is not a fair 
agreement to make with an infant^ that it is void, and that he may 
recover damages for the injury done him. 



Ought such an agreement as that relied upon in Flower v. L. 8f N. W. 
Railway Co. to be valid as against any one? We greatly doubt 
it. The agreement is unfair on the face of it. It is opposed to 
public interests. We are astonished that it should have been 
entered into by so respectable a body as the L. & N. W. Railway 
Co. The impolicy under the present condition of opinion of 
a company's making such agreements is patent. These are the 
kind of bargains which lead to ill-judged attacks on freedom 
of contract. Moreover it must always be remembered that in 
dealing with such bodies as railway companies^ which occupy 
of necessity a position resembling that of a monopolist, private 
persons do not in reality contract freely. We hope that the 
Chairman of the L. & N. W. Railway Co. will read Flower's case, 
meditate upon it, and cause every agreement like that made 
with young Master Flower to be forthwith cancelled. 



Given a debenture containing. a covenant by the company to pay 
the money secured at a fixed date, what is the effect on the 
contract of the company liquidating befoi*e the date for payment ? 
Fourteen yeai^s ago Hall V.-C. held in Hodson v. Tea Company (14 
Ch. D. 859, 86a, 49 L. J. Ch. 234, 236) that the effect was to 
accelerate payment. This authority Kekewich J. in Wallace v. 
Universal Automatic Machines Co. (8 R. Apr., 152) recently declined 
to follow, holding that the debenture holder had merely a right 
of proof, and a right to protection for his security by a receiver, 
not an immediate right of action for his principal. The Court of 
Appeal have, however (W. N. 1894, 94), declared Hall V.-C.'s 
view to be the correct one. The particular point is not of so 
much importance now, as the conditions inscribed on debentures 
nearly always make the principal immediately repayable on a 
winding up, but authority is much wanted on the general principle 
as to the precise effect of winding up on different classes of con- 
tracts by a company. 
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JFeffff Prosaer v. Evans, '94, a Q.B. loi, places a rather technical 
restriction on the operation of a technical rule. Kendall v. Hamilton, 
4 App. Cas. 504, upholds the principle that an unsatisfied judgment 
against one co-contractor is a bar to an action on the same contract 
against another co-contractor. Cambefort v. Chapman , 19 Q. B. D. 
229, in effect extends this principle and establishes that a judgment 
recovered on a bill or note extinguishes the original debt as be- 
tween the plaintiff and the defendant. In Wegg Prosser v. Evans 
the Court decline to follow Cambefort v. Chapman^ and hold that 
a judgment recovered by A against Ji on a cheque given by X 
in satisfaction of a guai'antee given by X and Y^ is not a bar to 
an action against Y on the original guarantee. In other words, the 
Court holds that the principle of Kendall v. Hamilton applies only 
where the cause of action, in respect of which judgment is recovered 
against X, is in the strictest and most technical sense the same as 
the cause of action in respect of which an action is brought against 
Y. Now no one, we think, can doubt that Wills J., in deciding 
Wegg Prosser v. Evans, showed his customary subtlety and his 
habitual desire to do justice in the particular case, but whether his 
intellectual acuteness was wisely exercised may admit of question. 
It is of great public importance that the law should be intelligible 
and logical. For the attainment of these ends, it is essential that 
full and fair effect should be given to principles established by 
decisions of the House of Lords. Now, full and fair effect is, we 
submit, not given by Wegg Prosser v. Evans to the principle estab- 
lished by Kendall v. Hamilton, That principle, it may be urged, is 
absurd. This contention we are not much inclined to dispute ; 
there is no doubt that Kendall v. Hamilton, in its operation on 
partnership law, reversed what had long been received as a settled 
rule. It is a reason, however, for changing the law; it is not 
a reason for cutting down the effect of decisions which a judge 
cannot reverse. 

The judgment of the Court in Mnsurus Bey v. Gadban, '94, i Q. B. 
533, establishes or confirms, as far as a decision of a Court of first 
instance can do so, three propositions. 

First. The immunity of an ambassador from process in the 
Courts of this country extends for such reasonabliB time after he 
has presented his letters of recall, as is necessary to enable him to 
wind up his official business and prepare for his return to his own 
country. 

Secondly. This immunity is not put an end to by the appoint- 
ment of the ambassador s successor. 

Thirdly. Order XI does not nullify the effect of 4 & 5 Anne, 
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c. 1 6, s. 19, which in favour of a plaintiff suspends the running of 
the Statute of Limitations whilst the defendant is beyond seas. 

This last proposition is of considerable importance, and though 
resting for the present mainly on ihe authority of a Court of first 
instance, is, it may with some confidence be asserted, sound. Rules 
of Court made by the judges under the authority of the Judicature 
Acts are meant to regulate practice. It can hardly have been 
intended by Parliament that these Rules should deprive a plaintiff 
of a substantial right or privilege conferred upon him by statute. 



The damage in respect of which a trespassing animal, for example 
a pony belonging to X which has strayed into A'b field, may be 
distrained damage feasant, is not confined to damage to the 
freehold, but includes injuries to other animals, e.g. by kicking 
A'b filly. It follows therefore that while A has a right to distrain 
the animal he has not a right to bring an action for damages as 
long as he retains possession of the pony. These are the points of 
law which the plaintiff in -BtwfeM v. Roscoe, '94, 1 Q. B. 608, 10 R. June, 
229, nom. RoBcoe v. BodeUy has been the means, at his own expense, 
not of establishing but of bringing into light. The case is very 
characteristic of English law. It turns on the meaning to be put 
upon the term damage feasant, and this again depends on the 
interpretation of dicta in decided cases and in Rollers Abridgment. 
It is a peculiarity of the law that distress damage feasant, though 
essentially a temporary measure of self-protection, is treated as 
a substantive remedy while it lasts, and accordingly suspends the 
right of action. In early times the straying beast would commonly 
be one which the owner could not do without, so that distress 
damage feasant was no doubt an effectual way of bringing him to 
agree with his adversary quickly. 



A,P& Co.'s manager and agent, without authority from P, draws 
out money in P's name from T & Co., P's bankers. A then either 
pays the money into P's account, or else pays with it wages due to 
P's workmen. Can T & Co., the bankers, who ought to have 
known that A had no authority from P to draw the money, recover 
from P the money so drawn 1 In Reid v. Ri^lfj^, '94, 2 Q. B. 40, the 
Queen s Bench Division, represented by Charles J. and Collins J., 
hold that they can. They cannot indeed recover it directly as 
money drawn out by and on behalf of P, for it appeared on the 
face of the cheque that Ay P's manager, had only a limited authority, 
but they can recover it as money had and received by P. The 
decision is certainly just, and is probably sound. It is impossible, 



July, 1894.] Notes. 205 

however, but that a doubt should suggest itself to critics, as it 
pretty certainly did to the judges, by whom the case was decided. 
The position of things is this : A fraudulently obtains money for 
his own purposes. He uses it indeed to replace the sum due from 
him to Py but he might have used it in any other way. Does the 
fact of A having paid P out of r*s money make the money when 
in P's hands money of T's received by him ? li A had, out of the 
money fraudulently obtained, paid a debt due to his butcher, no 
one, we conceive, would assert that T could recover the money 
from -4*s butcher. 



There is no law against building castles in the air and mortgaging 
them if you can find any one to make advances on the security. 
In In re Evelyn (10 B. June, 294) the mortgagee had ventured into 
almost as airy a region. He had lent money on an undischarged 
bankrupt's contingent surplus, and not being paid he, after the 
manner of mortgagees, put up his security for sale. The trustee 
in bankruptcy, being also engaged in realizing the bankrupt's 
estate, objected to this as embarrassing — a sort of slander of title — 
but the Court did not see its way to an injunction against 
the mortgagee, inasmuch as he was only selling expressly by 
his conditions subject to the trustee's title. Caveat emptor. The 
theory of our law from the earliest times has been that bank- 
ruptcy only takes a man s property for the purpose of paying his 
debts. Subject to that, the surplus remains the bankrupt's 
property and may be dealt with by him. 



Directors are, it is to be feared, generally the first instead of 
being the last to leave the sinking ship, and they too often get 
clear of the wreck. It is of no use for the aiiicles merely to fix 
a qualification, because, though in such a case the articles give the 
terms on which the directors are serving, they do not constitute 
a contract by the director with the company, and without a contract 
no one can be made a contributory. Of course the director takes 
care, while the fortunes of the company are still doubtful, not to 
apply for his shares, and if his co-directors, in a fit of virtue, put 
his name on the register, he also takes care to know nothing about 
it, as, indeed, he is not bound to know. The Courts have, to some 
extent, outmanoeuvred these directorial tactics by infemng a 
contract where a director has gone on acting under articles requiring 
him to qualify, and his name is found on the register for the 
requisite shares. Two recent cases, Richardson's case (7 R. June, 94), 
and Cammelts case (7 R. June, 71), are good instances of where the 
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Court will, and where it will not, infer a contract. But the matter 
ought not to be left to inference. Directors can always be fixed by 
a form of article like that in Imacs case ('92, 2 Ch. 158), that the 
director ' shall be deemed to have agreed to take * the shares. 



A trading company losing a large part of its capital is such 
a common phenomenon nowadays, that it is well to know how it 
affects the dividend-paying powers of the company. An idea pre- 
vails — as Verner v. General 8f Commercial Investme^it Trtist (7 R. May, 76) 
shows — ^that because a company's capital is irreducible, it must 
therefore be kept intact. This is a fallacy. It is contrary to the 
whole theory of joint-stock company enterprise. The subscribed 
capital is embai'ked, for better or worse, in a commercial venture 
with its attendant risks. All that the prohibition against reduction 
means is, that the subscribed capital is in-evocably dedicated to 
the objects of the venture, and the shareholders cannot divert it 
from those objects. To reduce it would be to divert it. The 
question in Venter v. General 8f Commercial Investment Trust is really 
one of business, not law, and it is not the province of the Courts to 
teach companies how to carry on their business. British ^- American 
Trustee Co, v. Couper (6 R. June, 10) is instructive on this head. The 
Court is not to dictate to shareholders how they are to reduce their 
capital, or insist on the reduction being a rateable one all round. 



Any fond hope which directors or promoters may have indulged, 
that they were going to have things to themselves on a voluntary 
winding up, is now dispelled. Officialism has octopus-like stretched 
out an arm and grasped its prey {Stock and Share Auction and 
Banki?ig Co,, 42 W. R. 300), in other words the Official Re- 
ceiver has got a decision that companies liquidating voluntarily 
under supervision must comply with sec. 15 of the Company's 
Winding up Act, 1890 — send, that is, a periodical statement with 
particulars as to the proceedings in and position of the liquidation, 
on peril to the liquidator of a fine of jf 50 per diem, and pay in any 
undistributed assets to the Company's Liquidation Account. It is 
somewhat odd that the Winding up Act should not have been more 
explicit on the point, but the construction put on the section by the 
Court is in furtherance of the policy of the Act and of commercial 
integrity. 

Sint;er Manufaclurivg Co, v. L, & S, W. Railway Co,, '94, i Q. B. 833, 
in effect determines that a railway company have the same lien on 
goods left by a traveller at the company's cloak room as they have 
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on them when being duly carried by rail. The result follows that 
where a bailee deposits them at the cloak room of a railway station, 
the company can, on the bailment coming to an end, refuse to 
deliver up the goods to the owner until the cloak room charges 
are satisfied. The decision is a reasonable one. It would be unfair 
to railway companies, and in the long run inconvenient for the 
public, if the rights and liabilities of the company were varied 
by the mere fact of goods in their charge being moved from 
a carriage to a cloak room. 



There has been a crop of cases lately in bankruptcy illustrating 
the hardship often suffered by solicitors, accountants and others 
dealing in good faith with a man who is on the brink of bank- 
ruptcy. A debtor may pay money to his solicitor to save his civil 
life {In re Sinclair^ Ex parte Payne^ 15 Q. B. D. 6 1 6) but not his natural 
life. A man charged, say, with a criminal offence hands over 
money to his solicitor to provide for hia defence, becomes bank- 
rupt, is tried and acquitted. The solicitor must refund the money 
to the trustee, though he has honestly expended it about the 
bankrupt's defence {In re BeylB 8f Craig^ 10 R. Apr., 271). This 
seems inhuman, a practical denial of legal assistance. Welcome 
then In re Charlwood (10 R. Apr., 254), distinguishing In re BeyU 
8f Craig^ by virtue of there being a binding contract under the 
Solicitors' Act, and a lump sum paid over absolutely for definite 
services. Solicitors in future had better study this case attentively. 



An undischarged bankrupt obtains credit to the extent of £%o 
without informing his creditor that he is an undischarged bank- 
rupt. He has no intent to defraud. He is nevertheless guilty 
of a misdemeanour under the Bankruptcy Act, 1883, s. 31. To 
many readers of Reg, v. I)y%on^ '94, 2 Q. B. 176, this will appear 
a hard doctrine. It is natural to hold that a crime cannot be 
committed where there is no wrongful intention. The idea, though 
natural, is erroneous. The law often makes definite acts in them- 
selves criminal, and the law is right. It is wise and just to punish 
acts which in ninety-nine cases out of a hundred are wrongful 
without requiring proof of wrongful intention. This is emphatically 
true of the illegitimate attempts of bankrupts to escape the natural 
penalties attaching to bankruptcy. 



X is the member of a trading club which, being an unregistered 
association of more than twenty persons, is formed in contravention 
of the Companies Act, 1 862, s. 4. X, to use popular language, steals 
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the money of the association. He can be convicted of embezzle- 
ment under 31 & 32 Vict. c. 116. This is the effect of Ilet;, v. Tankard ^ 
'94, I Q. B. 548, 10 R May, 245. It is satisfactory that a decision 
which commends itself to every one*s sense of justice should in this 
instance be the result of fairly construing an Act of Parliament. 



A learned correspondent writes from Dunedin: — In the Law 
Quarterly Review for January of the present year there is 
a reference to the case of Wheaton v. Maple 8f Co., '93, 3 Ch. (C. A.) 
48, in which it was decided by the Court of Appeal that section 3 
of the Prescription Act, 1832 (a & 3 Will. IV, c. 71), did not bind 
the Crown. In New Zealand, where this Act is in force, the Court 
of Appeal in 1890 arrived at an opposite conclusion, and decided 
that section 3 does bind the Crown {New Zealand Loan and Mercantile 
Agency Company v. Corporation of Wellifigton, 9 N. Z. L. R. 10). The 
Court relied on Lord St. Leonards' opinion, Sug. V. & P. 491, 
14th ed., and note ; and Real Property Statutes, 13, and ed. 

It is difficult to say how the New Zealand Court of Appeal will 
deal with the question when it comes before the Court again, as 
probably it will. In Trimble v. Hall (5 App. Cas. 344) the Privy 
Council expressed the opinion that Colonial Courts should accept 
the decision of the English Court of Appeal on the construction of 
a statute as authoritative, and govern themselves by such decision. 

[We regret that our space does not allow us to set out an extract 
from the judgment which our correspondent has kindly forwarded.] 



A blot in the implied covenants of the Conveyancing Acts would 
seem to have been hit by the recent purchaser of Cumnor Hall, 
who complained, without effect, that Amy Robsart's ghost was 
not included. In these days of psychical research the question 
by what words a ghost shall pass deserves the attention of the 
few surviving pure conveyancers. We would suggest a form of 
this kind : ' Together with all ghosts, goblins, bogies, boggarts, 
boggles, apparitions, manifestations, spirits, wraiths, fetches, spooks 
and psychical phenomena whatsoever to the premises hereby granted 
or any of them appertaining, or the same or any of them commonly 
haunting or reputed to haunt, or therein or thereabout commonly 
seen, heard, smelt or felt, or reputed so to be, and the full benefit 
thereof.' In Latin formulas of the Carolingian style cnm omnibus 
larvis larvarumve decursibus might possibly suffice. But many ques- 
tions remain. Is a family ghost, like a villein, an incorporeal 
hereditament ? Or is it in the nature of an heir-loom ? Can one 
have seisin of a ghost, and how? Can a ghost be granted in 
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gross 1 Is there any and what difference between a lineal and a col- 
lateral ghost ? If my family ghost walk in your close, shall you have 
an action against me ? or is it a thing ' merely spiritual ' whereof 
only the Court Christian has jurisdiction? Finally — and this 
may obviously be of great practical importance — is it within 
the Statute De Donisl If not, many ghosts must have been 
severed from their original freehold. 



In a recent number of the Revue Bleue M. Max Leclerc, a pupil 
of M. £mile Boutmy*s who has followed his master's example 
in careful study of English institutions, gave an account of the 
legal profession in this country, quite a friendly and sympathetic 
one. This is what he has to say of our system of legal education : 
* Malgr^ tout, Ton pent dire dans un certain sens que le barreau est, en 
Augleterre, une profession savante.' The evidence taken before 
the Gresham University Commission upon this subject was not yet 
accessible at the date of writing this note, and nobody seemed 
to know when it would be. 



A correspondent writes to us in favour of retaining Roman Law 
as a necessary part of legal examinations: 'My own experience 
has been that a little compulsory Roman Lfiw— like a little 
compulsory several-other-subjects — has given me an interest in 
it, and has formed the groundwork of much further study.' We 
doubt whether such experience can be very common, but it is 
evidence, so far as it goes, against the view we expressed some 
time ago. 

The Council of law Reporting is at last officially aware that 
its works do not give perfect satisfaction. The Report for 1893, 
issued within the last few weeks, observes that ' the desire of the 
Council is to make their Reports as complete as possible.' Ap- 
parently, then, they are already, in the Council's official opinion, as 
accurate and workmanlike as possible. Such is not the general 
opinion of the Bar — not to speak of the Bar Committee. On 
p. 116 of the cuiTcnt Appeal Cases (May number), we read of 
Regulations for preventing collisions at sea of August 11, 1894. 
On p. 117 the date (presumably right) is 1884. 



It appears from an article contributed by Sir Travers Twiss to 
a contemporary that he supposes Cancianis collection of 'Leges 
Barbarorum ' to be at this day the natural and convenient place of 
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reference for the * Leges Henrici Primi.' We should have almost 
expected the name of Thorpe to be known to Sir Travers Twiss, 
if not those of Schmid and Liebermann. But we cannot say we 
are much surprised. 

Perhaps the most striking fact quoted in Mr. John Macdonell's 
instructive Statistics of Litigation is that while there were 75,458 
writs issued in 1892 at the Central Office and the District 
Begistries, the actual trials in Middlesex and London and at the 
Assizes were only 2,401. Here we have the automatic power of 
our law illustrated, and we may well be proud of it. It is not 
equally good hearing — at all events to the lawyer — that thirty 
yeare ago there were 100,000 writs issued in the Queens Bench 
to 45,000 to-day, nay worse, only one person in 1 1,000 now goes to 
law, it seems, as against one in every 3,000 iy 1823. 

In those brave days our fathers 

Stood boldly for their law: 
They sued their writs, they filed their bills, 

They chuckled at * a flaw : ' 
They blenched not at the fluttering writ. 

Neat pleas and coy replies, 
They faced the attorney's bills of costs, 

They d d a compromise. 

Now law is to the Briton 

More hateful than a foe, 
He quails before the dreaded writ, 

He lets the judgment go : 
And arbiiratoi'8 bungle, 

And honest law grows cold, 
And actions thrive not as they throve, 

In the brave days of old. 



It seems convenient to repeat in a conspicuous place tliat it is not desirable 
to send MS, on approval without previous communication with the Editor 
excfij)t in very special circumstances ; and that tlie Editor, except as aforesaid, 
canfiot be in any way answeraUe for MSS, so sent. 
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5n JHrmoriam. 

I. LORD BOWEN. 

WHEN Lord Bowen was appointed a Lord of Appeal last 
September, lawyers congratulated themselves that the 
Supreme Courts of Appeal of the Empire— the House of Lords and 
the Privy Council — would be strengthened by the presence of 
a lawyer of his great abilities, knowledge, and experience. His 
numerous personal friends looked forward to his finding a new 
field of interest for his energies, and compai*ative repose from the 
continuous work of the Court of Appeal. But those who saw him 
on his return to London, after the Long Vacation, were struck by 
the alteration in his appearance and the signs of feeble health, 
which were too manifest to be mistaken. He died on April lo. 
A memorial service in Lincoln*8 Inn Chapel was attended by 
numerous members of the Bench and Bar, who met to pay him 
a last tribute of afi*ection and respect. There is nothing now left 
but to keep his memory green and living for future generations. 

Charles Bowen was bom on January i, 1835, and was therefore 
in his sixtieth year when he died. He was the eldest son of the 
Rev. Christopher Bowen, of Freshwater, in the Isle of Wight. His 
mother survived him, and was with him during his last days. He 
went to Rugby at the age of fifteen, and was at once placed in the 
Fifth Form, in company with Mr. Robinson Ellis, the distinguished 
Professor of Latin at Oxford. His school contemporaries noted his 
versatility of mind, his rapidity of apprehension, and the promise 
of literary ability which he showed. From Rugby he went to 
BaUiol College, of which he was first a Scholar and afterwards 
a Fellow, and finally he was the Visitor of the College. It is 
unnecessary to dwell on the brilliancy of his career both at school 
and at college. He was honoured and beloved by masters and 
tutors, and boys and undergraduates alike. He was distinguished in 
the football and ciicket fields as well as in the class rooms. His tutor 
at Rugby was the present Dean of Westminster, and Jowett was at 
that time the senior tutor of BaUiol. Both of these distinguished 
men were the closest friends of Bowen's manhood. One of his last 
public appearances was to do honour, in graceful and pathetic tones^ 
to the memory of his master and dearest friend, whom, alas ! he was 
soon to follow. Oxford, BaUiol, and Jowett afforded a congenial 
education for a mind such as his. He was a considerable scholar, 
and loved scholarship, but did not live by scholarship alone. His 



212 The Law Quarterly Review, [No.xxxix. 

acquisitiveness and intellectual rapidity enabled him to gain a wider 
and deeper knowledge of the subjects of the final school than is 
usual even with the best men. The problems of mental and moral 
and political philosophy powerfully attracted his keen and subtle 
intelligence. History had less attractions for him, at any rate on 
its merely picturesque side. Those who desire to form an estimate 
of Bowen's literary style in his Oxford days may read with pleasure 
and advantage his Arnold Prize Essay on Delphi. 

Like many able men of his time, Bowen left Oxford soon after 
taking his degree to read law in London. His tastes and aspira-* 
tions were strongly in favour of an active life in preference to that 
of a student. He probably at that time — as indeed he did later — 
looked forward to political life. But he read law, as he did what- 
ever he undertook, industriously and thoroughly. His great 
capacity, however, left time for the cultivation of society and for 
literary pursuits. He was soon introduced to Mr. Douglas Cook, 
who was the editor of the Saturday Beview at its most brilliant 
period. Mr. Cook knew a good article when he saw it, and had the 
editorial art of knowing how to use other people's brains. Bowen 
soon became a regular member of the staff, which then comprised such 
men as Sir Henry Maine, Sir J. Fitzjames Stephen, Sir William 
£[arcourt, Mr. George Venables, and Mr. T. C. Sandars. It is to 
be hoped that a selection of his articles may one day be republished. 
His literary style acquired the finish and fastidious taste which was 
afterwards found in his judgments. His articles were characterized 
by clearness of insight, refined irony, and wit. He occasionally 
wrote on social topics with inimitable lightness of touch and genial 
sense of the comic side of life. The privilege of anonymous author- 
ship enabled Bowen sometimes to indulge his fun when the con- 
versation fell on some article of his own. His criticism on himself 
drew down upon him, the writer remembers, upon one occasion, 
a look of withering scorn for his frivolity from a grave person. 
Now and again he would mystify with his irony some good soul 
deficient in a sense of humour. 

Bowen was called to the Bar at Lincoln's Inn in January^ 1861, 
on the same day as the present writer. Shortly afterwards he was 
married to the lady who lives to deplore his loss. Bowen joined 
the Western Ch'cuit, and for some time experienced the traditional 
lot of the briefless barrister, and indeed he never had a large 
business on his circuit. His knowledge of law was accurate, and 
wider than that of most students and young barristers, but it may 
be doubted whether he had the qualities or the arts which attract 
provincial attorneys, or lead to rapid success at Quarter Sessions. 
Of course^ with a man like Bowen, only the occasion was wanting 
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to secure his success at the Bar. The occasion was found in his 
friendship with Lord Chief Justice Coleridge, then one of the 
leaders of his circuit. Common Oxford associations, literary tastes, 
and political sympathy, as well as the personal charms of the 
brilliant young lawyer, attracted Mr. Coleridge, and the friendship 
between them lasted unbroken till it was severed by the hand of 
death. It is no secret that Mr. Coleridge sought and availed himself 
of Bowen's assistance in his work, and in the year 1873, being then 
Attorney-General, he appointed him junior Counsel to the Treasury, 
or (in the vernacular) ' Attorney-General's devil.* Bowen retained 
this office till he was promoted to the Bench in 1 879. 

Bowen now rapidly obtained a large junior practice in London. 
His clients included many of the gi-eat commercial firms. He 
then acquired the mastery of legal principles and thorough know- 
ledge of commemal law which afterwards distinguished his judg- 
ments. At the same time he displayed on behalf of his clients the 
same conscientious, painstaking industry which was one of his 
most marked characteristics as a judge. His business, when he 
combined the Crown work with his private practice, was very 
large., and, notwithstanding the rapidity with which he worked, 
made a great tax on his physical strength and nervous system. 
But his work was always thoroughly done. It will be remembered 
that he was junior Counsel throughout the Tichborne case in all its 
phases. The final criminal trial entailed the loss of a Long Vacation 
and a severe strain on his health. Bowen had not a wide reputa- 
tion as an advocate. Perhaps his refinement of thought and 
subtlety of expression interfered with hi© success in the ordinary 
run of advocacy. The present writer, however, has more than once 
heard a legal point argued by him with a directness, clearness, and 
force which left nothing to be desii*ed. His services as a junior 
were invaluable to the leader who was so fortunate as to have his 
assistance. 

In the year 1868 he found time to write a pamphlet on 'The 
Alabama Claims and Arbitration considered from a legal point of 
view.* His aim was to advocate the settlement of the American 
claims by arbitration, which had been proposed by Lord Derby's 
Government, but on terms not then accepted by Mr. Seward. In 
his pamphlet Bowen controverts the doctrine of * Historicus,* * that 
a neutral is entitled, without ceasing to be a neutral, to remit or 
assert as it chooses its neutral rights in favour of one belligerent,' 
which he describes as ' based, like most errors, on the perversion of 
a truth.' In opposition to ' Historicus ' he laid down the formula 
' that a neutral's duty is to vindicate its neutrality.' His argument 
is not only closely reasoned and expressed in terse and vigorous 

vou X. R 
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language, but also shows the thoroughness with which Bowen 
finished his work. His exposition of the nature and limits of 
International law and national rights and wrongs deserves a more 
permanent place in legal literature than the pages of a controversial 
pamphlet. The doctrines of International law he describes as 
^generalizations formed from observing the creed and practice of 
nations as recorded in history and summed up in authors of emi- 
nence.' ' Rights are those advantages which the law, or so-called 
law, says you are to receive in regard of the relations which it 
recognizes between you and others. Duties (relative not absolute) 
are the advantages which others are to receive in turn from you.' 
And he finds a higher sanction for the observance of International 
law than the mere feeling of fear in 'the univertsal and almost 
solemn conviction that it is well for humanity that communities 
should conform to the standard fixed by mankind's experience — 
a sense which tells with no common weight on the consciences of 
those who guide a nation's policy.' The pamphlet abounds with 
felicitous expressions and polished shafts of wit^ some of which one 
is tempted to quote if space permitted. The reader will forgive 
the reproduction of the following : * Some people have hinted that 
the North has no rights at all in the business. The rights violated 
(so runs the argument) are those of the neutral only. May not the 
neutral do what it pleases him with his own ? If this were excellent 
learning it would be indifferent sensa In spite of local juris- 
consults, America will still be of opinion that she was very closely 
concerned with the uninterrupted equipment in English ports of 
cruisers like the Alabama The discussions of Didius and Phuta- 
torius did not convince the Shandy family. '^ Let the leai*ned say 
what they will, there must certainly" — quoth my uncle Toby — 
"have been some sort of consanguinity between the Duchess of 
Suffolk and her son." " The vulgar are of the same opinion " — 
quoth Yorick — " to this hour." ' 

In 1879 Bowen was appointed a Judge of the High Court in the 
Queen's Bench Division. The acceptance of a judgeship of course 
put an end to his aspirations for political life, which he had not 
ceased to entertain. He never actually stood for Parliament. He 
had many statesmanlike qualities, and many of his friends looked 
forward to see him occupy a high place in the counsels of the 
nation. It may be doubted however whether a man of his nervous 
and sensitive temperament would have been a great success in 
the House of Commons, or could have stood the hurly-burly of 
a contested election. 

Competent observers have said that he was not so distinguished 
as a Judge of Nisi Prius as might be expected from his ability. 
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His subtlety of thought and language and refined irony were apt 
to pass over the heads of the juries and miss their mark. Amusing 
stories have been told of bewildered common jurymen under his 
dii'ection, which perhaps have a fragment of ideal truth if not the 
truth of fact. But his wide and accurate knowledge both of Com- 
mercial and of Crown law, and the law of evidence and procedure, 
must have been invaluable in a great commercial case or in an 
important criminal trial. 

Lord Bowen was appointed to the Court of Appeal on the death 
of Lord Justice Holker in the year 1882. It is upon his work there 
that his judicial reputation will rest. Law to Bowen was not 
a mere collection of rules, but was the embodiment of the conscience 
of the nation. He recognized the duty of endeavouring to apply 
legal doctrines so as to meet (in his own words) ^the broadening 
wants or requirements of a growing country and the gradual 
illumination of the public conscience.' He was therefore the 
master and not the servant of his knowledge. It might seem 
exaggerated if one said that he combined the breadth of Lord 
Mansfield with the accuracy of Lord Wensleydale, but it would 
give an idea of the truth. Lord Bowen will be remembered 
amongst the great judges who steered the ship in the transition 
from the old system to the new. The present writer is one of 
those who regret the present laxity of pleading and the abolition 
of demurrers, and think that to be obliged to state accurately 
your cause of action or defence or the facts upon which you rely 
saves confusion of thought and waste of time in taking evidence 
which not unfrequently turns out to be useless. It is doubtful 
whether Bowen altogether shared this opinion, and indeed a judge of 
his clearness of vision and accurate habits of thought could safely 
dispense with the aid of pleadings. Lord Bowen, in his anxiety 
that justice should be done, was indulgent (some of his colleagues 
thought over-indulgent) to slips of practice and mistakes. He 
would never let a client suffer if he could help it from the 
ignorance or carelessness of his advisers, or even his own obstinacy. 
One who sat with him for many years speaks of the extent to 
which he would ' let a blundering or obstinate litigant turn round 
and restate his case or get his case tried, or do whatever he wanted.' 
' It arose,* he says, ' &om his great fear lest the litigant should not 
in the end get what was his right in the beginning.' ' It may be 
asserted,' says Bowen in 1887, ^without fear of contradiction, that 
it is not possible in the year 1887 for an honest litigant in the 
Supreme Court to be defeated by any mere technicality, by any 
mistaken step in his litigation.' Some readers will perhaps think 
this boast a little rose-coloured. 

R 2 
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The Master of the Rolls has recently spoken from the Bench in 
fitting terms of his late colleague's knowledge and mastery over 
legal principles, accuracy of thought, and the perfection of form in 
his judgments. To counsel he was always courteous, patient, and 
indulgent. He soon detected the weak point in your argument, 
and his questions were not always easy to answer, and sometimes 
it must be confessed even counsel who knew him well found 
a difficulty in following at once the course of his mind. His 
colleagues record the pains he took over every case that came 
before him, the thoroughness of his investigation of every point, 
and his sensitive anxiety that justice should be done. The colleague 
who has been already quoted writes as follows : ' What impressed 
me almost most of aJl about him was his intense sense of duty 
in the discharge of his office. Both intellectually and morally 
he was keenly sensitive to anything which appeared to him like 
the enunciation of bad law, or still more to anything like the 
slightest miscarriage of justice. Either of these things seemed 
to inflict a personal — almost a physical — wound on him : and the 
pains which he took both to do his own part in the administration 
of justice to the very best of his great abilities, and so far as he 
could to secure the very best working of the machinery of the 
law, were infinite. He never wearied of investigating or discussing 
a point so long as he thought that anything remained to be got 
at — or that there was any hope of bringing about an agreement of 
opinion amongst colleagues who were inclining to differ: and 
anything like a suggestion to him that he was worrying himself 
more than was necessary he always gravely put aside. I doubt 
whether those who listened to or read his brilliant judgments 
would have the least notion of how much thought and persistent 
effort he had given to them : and the extreme rapidity of his 
intellectual operations made this all the more remarkable to those 
who by daily intercourse saw '^ the very pulse of the machine." 
If Bowen had any personal ambition, it was entirely subordinated 
by him to the sense of duty to which I have referred — so completely 
that I do not believe that it was an efficient principle to any extent 
in his actions or his thoughts. Furtheimore, I do not believe 
that he had any vanity. It is a very common characteristic of 
men of great abilities ; but I never detected a trace of it in him.' 
Bowen assuredly had the genius which consists in the infinite 
capacity for taking pains. 

An adequate appreciation of Lord Bowen's judgments can only 
be obtained by reading the Law Reports which contain them. 
There are who detect a tendency to rhetoric in some of his 
judgments, and he sometimes seemed to dwell on points which 
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suggested themselves to his subtle intellect more than waa required 
for the decision of the particular case before him. But by universal 
consent there will be found in the series of judgments delivered by 
him a luminous interpretation of legal principles as applied to the 
facts and business of life expressed in language worthy even of 
his literary reputation. Of the many very valuable judgments 
delivered at the various stages of the case of Au^m v. Dalton 
(3 Q. B. D. 85 ; 4 Q. B. D. i6a ; and 6 App. Ca. 740), on the nature of 
a right to support, and the extent to which such a right can be 
acquired by prescription, not the least valuable and suggestive is 
the careful and exhaustive opinion of Lord Bowen given as one of 
the Judges advisiog the House of Lords. Li the course of it he 
makes the following pregnant observation: 

• So long as the Courts of Common Law were hampered by the 
barriers between law and equity this doctrine (" the assumption of 
a possible lawful origin for long continued enjoyment") was stated 
in a necessarily narrow way as if it were some " legal ' origin that 
ought to be presumed. At the present day, when law and equity 
are fused, the jn-oposition may with advantage be recast in a more 
liberal form, namely, that the law will presume any lawful and not 
merely any legal origin consistent with the circumstances of the 
case;* 

from which he draws an important conclusion : 

*' The question so far as lost grants and lost covenants are involved 
seems to me to have lost much of its practical importance ovring to 
recent changes in the law. It would not now be sufficient to 
disprove a legal origin unless the possibility of an equitable origin 
were disproved as well.' 

Li Thomas v. Quartermaine (18 Q. B. D. 685) he expounded the 
meaning and limits of the maxim volenti non fit injuria and the 
doctrine of contributory negligence. His judgment in The Baroness 
Wenlock V. Biver Bee Company (36 Ch. D. 674 n. at p. 685) contains 
a clear and concise statement of the legal position as regards 
capacity to contract of a statutory corporation. In Ahrath v. 
North-Eastern Bailway (11 Q. B. D. 440) he discusses more suo the 
respective functions of judge and jury in actions for malicious 
prosecution. His judgment in Bashwood v. Magniac ("91, 3 Ch. 
306) is a bold essay on the law of waste as applied to timber on 
a settled estate. In Vagliano v. Bank of England (23 Q. B. D. 243) 
the judgment of the majority of the Court which was prepared by 
Lord Bowen is an interesting and brilliant piece of legal reasoning, 
although the conclusion come to was not supported in the House 
of Lords. 

One of Lord Bowen's most characteristic judgments both in form 
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and matter is in the case of The Mogul Steamshij) Company v. McGregor 
(23 Q. B. D. 598). The action was against a combination of ship- 
owners engaged in the China tea-trade for an alleged conspiracy to 
boycott the plaintiffs' ships by lowering or * smashing' freights and 
offering other advantages to shippers. Speaking of the plaintiffs' 
claim to be allowed a fair rate of freight, Lord Bowen says that 
'to attempt to limit English competition in this way would 
probably be as hopeless an endeavour as the experiment of King 
Canute.* He sums up his judgment in the following words : 

'The substance of my view is that competition,. however severe 
and egotistical, if unattended by circumstances of dishonesty, 
intimidation, molestation, or such illegalities as I have above 
referred to, gives rise to no cause of action at common law. 
I should deem it a misfortune if we were to attempt to prescribe 
to the business world bow honest and peaceable trade was to be 
earned on in a case where no such illegal elements as I have 
mentioned exist, or were to adopt some standard of judicial 
*' reasonableness " or of " normal prices " or " fair freights" to which 
commercial adventurers otherwise innocent were bound to conform.' 

The case of The Maxim Nordenfeldt Chins and Ammunition Company 
V. Nordenfeldt^ '93, i Ch. 630, contains one of Lord Bowen's 
greatest and most interesting judgments, from every point of view — 
on the application of the doctrine against restraint of trade to 
modem modes and conditions of busLness. After a complete his- 
torical rdsumd of the common-law doctrine to the present time, 
illustrated by an exhaustive reference to the decisions, he states 
his general conclusions in the following passages, which deserve 
quotation, as well for their own sake as because they are eminently 
^characteristic of the author : 

' A covenant in restraint of trade made by such a person as the 
defendant with a company he really assists in creating to take 
over his trade, differs widely from the covenants made in the days 
of Queen Elizabeth by the traders and merchants of the then 
English towns and country places. When we turn from the homely 
usages out of which the doctrine of Mitchel v. Reynolds sprang, to 
the central trade of the few great undertakings which supply war 
material to the executives of the world, we appear to pass into 
a different atmosphere from that of Mitchel v. Reynolds. To apply 
to such transactions as the present the rule that was invented 
centuries ago in order to discourage the oppression of English 
traders, and to prevent monopolies in this country, seems to be 
the bringing into play of an old-fashioned instrument. Li regard, 
indeed, of sJl industry, a great change has taken place in England. 
Railways and steamships, postal communication, telegraphs, and 
advertisements, have centralized business and altered the entire 
aspects of local restraints on trade. The ancient rules, however, 
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still exist ; it is desirable that they should be understood to remain 
in force, but great care is evidently necessary not to force them 
upon transactions which, if the meaning of the rule is to be observed, 
ought really to be exceptions.' 

And again: 

^ Can it then be said that a contract by which he consents to the 
transfer of the business of laaking guns and ammunition for foreign 
lands to an English company, with whom he undertakes not to 
compete so long as the old trade is flourishing in their hands, is 
against the policy of English law 1 So to hold would surely be to 
reduce to an absurdity the law of restraint of trade. I answer the 
question in the words of Lord Nottingham in the Duke of Norfolk's 
case : '^ Fray let us so resolve cases here, that they may stand with 
the reason of mankind, when they are debated abroad." ' 

Lord Bowen was a great admirer of Lord Justice Mellish^ whom 
he considered the best arguer he had known at the Bar. Like his 
great predecessor^ Lord Bowen found no difficulty in dealing with 
Equity appeals, though he would playfully describe himself as 
a neophyte or a proselyte at the gate. Li truth, to a trained mind 
endowed with legal apprehension, it comes easy to understand and 
appreciate any system of jurisprudence, even where the details may 
be unfamiliar. It is, thei*efore, to be regretted that Lord Bowen did 
not live regularly to take part in the Judicial Committee in the 
decision of appeals firom our dependencies, in which almost every 
civilized system of jurisprudence is to be found. 

Yiigirs polished majesty and perfection of form had great 
attractions for Bowen's literary taste, and he was tempted to 
amuse his leisure by attempting the impossible. In the year 1887 
he published his translation of the Eclogues and first six books of 
the Aeneid. In his preface he says that ' a translator of Virgil into 
English verse finds the road along which he has undertaken to 
travel strewn with the bleaching bones of unfortunate pilgrims who 
have preceded him.' Of Diyden's translation he says, ' The silver 
trumpet has disappeared, and a manly strain is breathed through 
bronze;' and of Professor Conington's, *The sweet and solemn 
majesty of the ancient form is wholly gone.' He selected a metre 
of his own invention. His lines are hexameters, with the substi- 
tution of a single syllable for the final dissyllable, each pair of 
successive lines rhjoning. This is not the time or the place to enter 
upon a critical judgment of Bowen's own translation. It may be 
that to endeavour to present Virgil in an English garb is too 
heroic a task. Many of the lines, particularly in the Eclogues, 
have a beauty of their own. Reference may, for example, be made 
to the lament for Daphnis in the Fifth Eclogue. 
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It is also known to some of his friends that Bowen, like other 
men of literary genius, from time to time sought expression of his 
thoughts in poetry. His lyrical verses are graceful and finished, 
like everything he did, and not seldom touched by the divine spark 
from Heaven. If Bowen had not been a lawyer, he might have 
been a poet, as he might have been a good many other things. The 
writer is permitted to transcribe the following specimen : 

Go, Song, and fall at Silvia's feet, and say, 
Thou art not Love, — but from some frozen sky 
That knows not of Love's name nor of Love's way, 
Hast fluttered idly to her door to die. 
Shake from thy plumes, before thou meet her eye. 
All passion — veil thy gaze, forget thy pain, 
And, -if she take thee on her heart to lie, 
Become a thing of beauty, a soft strain 
Filling her dreams with music. Should she deign 
To ask what bird in what enchanted grove 
Taught thee a note so tender, swear again, 
By all thou boldest dear, it was not Jjoye ; 
Else will she drive thee, Song, into the night, 
And lost my toil will be, and thy delight. 

In 1887 Lord Bowen contributed an article on * The Administra- 
tion of the Law' to *The Eeign of Queen Victoria,' edited by 
Mr. Humphry Ward. The article contains an interesting historical 
retrospect, in a popular form, of the constitution and procedure of 
the Courts and the administration of the law at the beginning of 
the reign, and a full and accurate account of the changes and 
reforms since made in every department, including, of course, the 
great changes made by the Judicature Act, 1873, and the amending 
Acts. It will have a permanent value for every student of legal 
history in England. 

Lord Bowen took a great interest in legal education and the 
promotion of the study of law, and was for some years an active 
and useful member of the Council of Legal Education. On the 
reconstitution of the Council a few years back he desired to extend 
its work, so as to include all who desired to study law, whether 
students of the Inns of Court or not. He was also a warm supporter 
of the movement for creating a great School of Law in London, 
through the agency of the Inns of Court. Lord Bowen chafed 
under the restricted ctmditions by which the work of the Council 
was confined, and ultimately resigned his seat on it. 

Of Charles Bowen as a friend the present writer will not speak 
in this place. Sunt lacrimae rerum. In society his social charm, 
his courtesy, his playful wit, and the interest of his conversation, 
endeared him to a large circle. Bowen never wrote or said an 
unkind or ill-natured thing of anybody and never lost a friend. 
Not by temperament a man of high spirits, he was sometimes full 
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of fun, and was not above poking fun from the Bench at some of 
his old friends at the Bar. His wit was free from sarcasm. It was 
a polished phrase, a happy simile, or an ingenious turn to a quotation 
or a story. He once described some ladies, who had been climbing 
in Switzerland, as solving the problem which had perplexed the 
minds of the Schoolmen, of how many angels could stand on 
the point of a needle. 

A life of singular beauty and usefulness has been abruptly 
closed, and the world has suffered the loss of one who combined 
in so rare a degree nobility and simplicity of character with 
intellectual power. 'Admiratione te potius quam temporalibus 
laudibus et, si natura suppeditet, similifcudine decoremus. Is verus 
honor, ea conjunctissimi cujusque pietas/ 

Horace Davey. 
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II. SIR JAMES STEPHEN AS A LEGISLATOR. 

SIR James Fitzjames Stephen will be remembered in England 
rather as a great writer on law than as a great lawyer or as 
a great judge. In India he will be remembered as a great legislator. 
His tenure of office there was exceptionally fertile in legislation, 
especially in codification. It produced the Criminal Procedure 
Code of 1872, the Evidence Act, and the Contract Act. 

The law member who took his seat in the Qovernor-Generars 
Council at the end of 1869 was fortunate in arriving at a time 
when a definite task was expected of him, a task which he was 
specially qualified to undertake. For more than a quarter of 
a century the comprehensive scheme of Indian legislation which 
the Directors' despatch of 1834 sketched out, and on which 
Macaulay and his colleagues laboured, seemed destined to pass 
into the limbo of unrealized projects. It was partially revived by 
the appointment, in 1853, of an Indian law commission to work 
in England. It was still further revived by the reform of the 
Indian legislature after the Indian Mutiny of 1857, and by the 
sense of a need for improved administmtion which arose out of 
the events of that mutiny. The reformed legislative council 
enacted a Code of Civil Procedure in 1859, Macja,ulay*s Penal Code 
in i860, and a Code of Criminal Procedure in 1861. In the last of 
these years the Indian Law Commission was reconstituted in 
England, and numbered among its members such distinguished 
men as Robert Lowe and the late Lord Justice James. The new 
Commissioners directed their attention to the codification of sub- 
stantive law, and sent out to India several drafts of codifying 
measures. But they were dissatisfied with the slow rate of progress 
which was made in giving efiect to their proposals, and resigned 
in 1870. Sir Henry Maine had by that time passed into law one 
of their Bills, the Indian Succession Act, and had introduced two 
others, the Evidence Bill and the Contract Bill, but had been 
obliged to leave these as legacies to his successor. 

If the Law Commission of 1861 had survived longer, it is 
doubtful whether their relations to Mr. Fitzjames Stephen would 
have been altogether harmonious ; but there can be no doubt that 
he sympathized with their impatience of legislative delays. The 
time of his amval in India seemed exceptionally propitious to 
codifying experiments. A quarter of a century ago codification 
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was more in the air than it is now. Perhaps it would not be 
disrespectful to the shade of David Dudley Field to suggest that 
he had not yet been found out. His draft Codes seemed to show 
the possibility of doing for English law what had been done for 
Continental law. They had not yet been taken seriously by the 
legislatures of Western States. They had not yet been dissected 
by successive generations of Professors. The Indian Law Com- 
missioners of 1 86 1 borrowed from them largely, and not always 
critically. Many gobbets of undigested Field went out to India in 
the Contract Bill ; too many of them still remain in the Contract 
Act^ 

And if the time for codification had arrived, so also had the man. 
Probably no one ever believed more absolutely in the utility and 
in the practicability of codification than Fitzjames Stephen. The 
two most potent ii^uences on his mind were those of Bentham and 
Carlyle. From the former he derived the conviction that all law 
might, and should^ be embodied in a series of brief propositions, 
logically arranged. By the latter he was inspired with the belief 
in the strong man as the best maker of laws. He threw himself 
into his Indian work with characteristic ardour and intensity. He 
attacked it with grim joy, with fierce delight. His strong will 
overbore all obstacles. His capacity for hard work was unrivalled. 
Problems which to the ordinary mind are repulsive from their 
complexity and technicality possessed for him a singular fascina- 
tion. The jungle of Indian administrative law was to im 
a paradise, free from the drawbacks of repose. The t^o most 
obvious tasks before him were the Evidence Bill and the Contract 
BiU. Both of tiiese he revised and passed into law. But there 
were not only new Codes to enact, there were also existing Codes 
to amend and recast. He added some new sections to the Penal 
Code. He took to pieces and with infinite labour re-enacted the 
Criminal Procedure Code of 1859^. One of the charms of codi- 
fication to his mind was that there was no finality about it. It 
opened up a vista of unending labour. He would have liked to 
repeal and re-enact each of the leading Codes at the expiration of 
moderately short intervals, say of ten or fifteen years. Nor was 
his legislative activity confined to the great Codes of procedure 
and substantive law. With the invaluable aid, and mainly through 
the instrumentality, of Mr. Whitley Stokes, he expui^ated and 
consolidated large portions of the Indian Statute Book. He 

' [I have found it nccessnry to comment on some of these in the course of Togore 
Lectures, now published, whicli I delivered at CalcutUi last winter.— Ed. 1 

* His select committee on this me«isur(> used, as he tells us, to sit for five hours 
a day, and for five days a week. 
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supplied a legal foundation for the administrntive regulations of 
the Punjab. He did not shrink from such problems as those 
involved in Hindu wills and Brahmo Somaj marriages. He 
helped to build up the system of interstatal law, which regulates 
the relations of the dominant power to the protected States in 
India. He took an active part in the executive work of the 
Governor-Generars Council. He wrote a monumental minute on 
\hQ Indian Judicial system. And he beguiled such intervalis of 
leisure as were afforded by railway journeys and the like by 
analyzing, in an octavo volume, some of the shibboleths of modem 
Liberalism. His term of office lasted only half the ordinary span, 
but he compressed into it enough work for five law members — 
otoi vvv PpoToi €l(riv. He left the Legislative Council breathless 
and staggering, conscious that they had accomplished unprecedented 
labours, but not free from some misgivings as to the quality and 
durability of the work for which they were partially responsible. 

The misgivings were not wholly without foundation. Fitz- 
james Stephen was a Cyclopean builder. He hurled together 
huge blocks of rough hewn law. It is undeniable that he left 
behind him some hasty work in the Indian Statute Book, some 
defective courses of masonry which his successors had to remove 
and replace. 

The period of reaction against excessive legislation which 
followed his departure from India was not only, natural, but 
necessary and useful. Five years more, and the pendulum swung 
again fti the direction of codification, this time with greater 
vehemence than was, in his later judgment, desirable. In the 
minute which he wrote for the Secretary of State on the proposals 
of the Indian Law Commission which sat in Mr. Whitley Stokes* 
time, he was sceptical about the expediency or feasibility of 
schemes for a comprehensive Civil Code, hinted that codification 
had probably been carried as far, or nearly as far, as sufficed for 
the practical needs of India, expressed grave doubts about the 
advisability of attempting to import into India the English law of 
trusts, and commented with some severity on some of the provisions 
inserted by the Commissioners in their codifying Bills. One of 
Mr. Whitley Stokes' last acts was to repeal the Criminal Procedure 
Code of 187a and replace it by the Code of i88a. This was perhaps 
in accordance with his former chiefs theories as to the expediency 
of periodical revision of the Codes, but that chief doubted whether 
the Code of 1882 was an improvement on its predecessor. We are 
not always satisfied with the mode in which our friends or pupils 
carry our theories into practice. 

During the years which immediately followed his return from 
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India Fitzjames Stephen made vigorous endeavours to adapt his 
Indian legislation to English uses. He drew a Bill for codifying 
the English law of evidence, which was introduced into Parliament 
but did not advance beyond a first reading. His draft Code of 
criminal law and procedure was a more ambitious project and 
excited great interest in legal circles. After having been intro- 
duced into Parliament by Sir John Holker in 1878 it was referred 
for revision to a Commission consisting of the draftsman and three 
other judges, who presented their report and draft Code in 1879. 
The part of it which related to procedure was introduced as 
a Government measure in 1882, and was the first subject referred 
to the Grand Committee on Law which was set up experimentally 
in that year. After a few sittings, in which small progress was 
made, the Bill was abandoned. From the point of view of 
technical accuracy some of the provisions of the Bill were open 
to criticism. It may be that its failure to become law was 
advantageous rather than detrimental to Sir James Stephen's 
reputation, for it left his fame to rest on the solid fact of what he 
had done for India, and on the belief of what he might have done 
for England but for the ineptitude or perversity of a popular 
legislature. But it gave a check to the cause of codification in 
England. It confirmed the indisposition of Parliament to take 
codifying measures on trust, even when backed by the highest 
legal authorities. And it confirmed the doubts of experts as to 
whether the kind of codification which had been found suitable 
for India would suffice also for England. 

The Indian Codes have been made the subject of much uncritical 
admiration, which ignores their real merits and defects. The 
Indian Penal Code is far the best of them. In point of form its 
system of propositions, exceptions and examples constituted a new 
departure, which amounted to a stroke of genius. In point of 
substance it will compare favourably with any of the Continental 
Codes. Yet it could not be enacted for England without extensive 
alterations. Whenever the work of codifying the English criminal 
law is again tak^i seriously in hand, it is doubtful whether the 
admirable Penal Code which Mr. Justice Wright drew for Jamaica 
would not afford a better foundation to build upon than either the 
Indian Penal Code or the Judges' Bill of 1879. Next in order of 
practical importance to the Penal Code come the two Codes of 
Procedure, Civil and Criminal, the Evidence Act and the Contract 
Act ^ The greater part of the Code of Civil Procedure would, in 

1 The Succession Act applies only to an extremely limited class of persons. It is 
still difficult to say how far the later Codes associated with Mr. Whitley Stokes's 
name have been put into practical operation. 
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this country, bear the more modest name of Bules of Court, and 
nothing would be gained by substituting it for the existing High 
Court and County Court Kules. If England could borrow, from 
the Code of Criminal Procedure simple forms of indictment such as 
have been authorized by Parliament for use in Scotland and at 
courtfi-martial, and were proposed by the Criminal Procedure Bills 
of 1878-82, it would have little else to learn from that Code. The 
art of legal exposition has made such advances during the last 
twenty years that English lawyers of this generation could not 
well be satisfied with the Evidence Act or the Contract Act. With 
regard to the theory of relevancy embodied in the Evidence Act, 
the author himself abandoned it with characteristic frankness on 
being satisfied that its philosophical foundation was unsound. The 
enactment for England of the codes which have been passed for 
India would in many respects be a retrograde step. But it would 
be a mistake to measure these codes by an [^[iglish standard. 
Their real merit consists in the fact that they are, on the whole, 
suitable and sufficient for the needs which they were intended to 
meet. What was urgently needed for India was a guide for the 
judge or magistrate who has had no legal training, who derives 
little or no assistance from his Bar, and who has to work at 
a distance from a law library. And it is surprising how little 
suffices for this purpose. For many years the Bombay Presidency 
got on fairly well with Elphinstone's Code. The simple Punjab 
Code, of which Sir Bichard Temple was the principal author, met 
the chief requirements of that Province during the early yeai-s of 
British administration. For carrying work of this kind the requisite 
step further, Fitsgames Stephen was admirably adapted. His 
Procedure Code supplied a handy set of working rules for the 
up-country magistrate. His Evidence Act keeps magistrates and 
their pleaders to the point. The Conti-act Act, supplemented by 
a little common sense, will usually put the up-country judge on 
the right track for deciding the few questions of contract which 
come before him. Nor is it only to the untrained judge that the 
Contract Act is of use. For its educational value to the student 
those who are conversant with Indian Civil Service examinations 
can with confidence vouch. And it is probably to their educational 
value that Sir James Stephen's labours for the codification of 
English law will owe their most enduring fame. If his Criminal 
Code failed to find a place in the English Statute Book, his digests 
of English Criminal Law and Criminal Procedure are, and will 
long remain, ihe best guides to those subjects which can be obtained 
either by the English or by the foreign student. 

Amongst modern systems of law, English law stands unrivalled 



July, 1894.] Sir James Stephen as a Legislator. 227 

in the vigoar and independence of its development, in the wealth 
of its materials, in the substantial justice and good sense of its 
principles. But its history has never been written, and in point of 
form it is still, for the most part, a * tortuous and ungodly jumble.' 
These two reproaches Sir James Stephen has done more than any 
man to remove. He brought his great literary ability to bear on 
a subject which had been monopolized by the writers of professional 
text-books. His History of English Criminal Law traces with the 
pen, not of a compiler or of an annalist, but of a historian, the 
stages by which the Criminal Law of England has been gradually 
developed. His Digest maps out in intelligible and orderly fashion 
the broad results of that development. 

The two works stand in intimate relation to and supplement 
each other, for the History not only describes the growth of the 
English criminal law in the past, but discusses its features criticaUy 
with a view to improvement in the future, reviews the points of 
resemblance to and differences from corresponding and derivative 
systems in other countries, and examines tiie bearings of his subject 
on other kindred ones, legal, moral, metaphysical, social, and 
political. The History corrects, fills in, and amplifies the ' General 
Sketch * which had been published nearly thirty years before, and 
embodies the matured results of knowledge and experience gained 
during some forty years as a writer, a barrister, a legislator and 
a judge. It thus marks the culminating point of, and appropriately 
completes, the labours of a lifetime. It was not in Sir James 
Stephen's nature to rest and be thankful. Had it been so, he 
might have been spared to us longer. But when he laid down 
his pen at the close of the third volume of his History he might 
justly claim to have accomplished when hardly past his prime the 
main task whi<2h he had laid out for himself at the beginning of 
his career, and to have supplied what is perhaps the most solid 
and permanent contribution to the English legal literature of the 
century. The adiievement of such results was due, not to good 
fortune, but to exceptional literary skill, unflagging industry, and 
unfaltering tenacity of purpose. 

C. P. Ilbert. 
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THE NATURE AND MEANING OF LAW^. 
Difficulty XTTE find in all human sciences tiiat those ideas which seem to 
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Mne^*^* Y T be most simple are really the most difficult to grasp with 
ideaBin all certainty and express with accuracy. The clearest witness to this 
sciences. £^^ j^ bome by the oldest of the sciences, Geometry. No difficulty 
whatever is found in defining a parabola, or a circle, or a triangle. 
When we come to a straight line, still more when we speak of 
a line in general, we feel that it is not so easy to be satisfied. And 
if it occurs to us to ask the geometer what is the relation of his 
'length without breadth' to the sensible phenomena of space, 
matter, and motion, we shall find ourselves on the verge of 
problems which are still too deep for all the resources of mathe- 
matics and metaphysics together. A philologist will be ready 
enough with his answer if we question him on the Greek or the 
Slavonic verb. If we ask him what is a verb in general we may 
have to wait a little, and if we ask him to account for language 
itself we shall find ourselves again in a region of doubt and con- 
tention. It is not surprising, then, that the student approaching 
the science of law should find the formal definiteness of its ideas 
to vary inversely with their generality. No tolerably prepared 
candidate in an English or American law school will hesitate to 
define an estate in fee simple : on the other hand, the greater have 
been a lawyer's opportunities of knowledge, and the more time he 
has given to the study of legal principles, the greater will be his 
hesitation before the apparently simple question. What is Law ? 
No coin- In fact, a complete answer to this question is not possible unless 
^^ and until we have a complete theory of the nature and functions 
of law of human society. Yet we cannot afford to wait for such a theory, 
com^^ete ^^^ ^® ^^ hoTB into a social and political world from which we 
theory of cannot escape. Rule, custom, and law beset us on every side, 
but^a^ ' Even if at this or that point we go about to defy them we cannot 
proximate ignore them ; and the possible points of revolt, as reflection will 
mSoo^ show, are really but few even in such kinds of life as are called 
needful, lawless. We have to abide the law whether we will or no ; and 
to abide it, on the whole, in obedience rather than in resistance. 
The French Revolution seemed, and in many respects was, a funda- 
mental catastrophe : but it appeared, as things resumed a settled 

* The introductory chapter of a work in preparation, founded on lectures delivered 
at Oxford. 
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frame, that a large proportion of French institutions, traditions of 
policy, and positive laws too, had survived the Revolution. If 
then we are to obey with understanding, we must endeavour to 
understand so much as is needful for the purpose in hand, relying 
on the most approximately certain data that we can command. 

Man cannot live alone ; the individual cannot do without the Society 
family; and although family gi-oups can be conceived as "^^^-^iS^th- 
pendent and self-suflBcing, the family has from very early times out rules 
been in like manner part of a larger society, whether it be a clan, qJ^^^**^ 
a tribe, or a nation, with which it is bound up. No society can 
continue without some uniform practice and habits of life. Indi- 
vidual impulse has to be subordinated to this need; and this 
subordination is a never ending process. Hence there must be 
rule and constraint ; and not the less so because, in one sense, the 
aims of the society and of the individual coincide. On the whole 
and in the long run the interest of the individual is that society 
should exist. This is obviously true ; but it is far from obviously 
true, indeed it seems not to be true, that his interest coincides 
always or everywhere with the interest of the society whereof he 
is a member, either as it really is or as it seems to be to those 
who conduct its affairs. Society comes into existence because its 
members could not live without it ; but in continuing to exist it 
forthwith aims at an ideal, and that ideal is for the society and 
not for the individual member. The need for internal order is as 
constant as the need for extei-nal defence. No society can be stable 
in which either of these requirements substantially fails to be pro- 
vided for; and internal order means a great deal more than the 
protection of individuals against wilful revolt or wanton lawless- 
ness. Express and definite forms of association are required for 
the fulfilment of these purposes and the maintenance of a perpetual 
succession from one generation of men living in society to another. 
When established, these forms embody and preserve the individual 
character of every self-maintaining community. In the sum of 
such forms, as expressing and determining in each case the con- 
ditions of collective life and well-being, we have the State. We 
say well-being with reference to the ideal and not with reference 
to the actual success attained. Some States have secured the well- 
being of their members much better than others, and the less 
successful ones may be called relatively bad, or in some cases even 
very bad. Still an inferior social organization, though measurably 
worse than other and better forms, is immeasurably better than none. 

Further, if the State is to be permanent, we need more than the''^®**** 
existence of some kind of social rule. We conceive many rules, rules 

VOL. X. s 



230 The Law (Quarterly Review, [No. xxxTX. 

binding the common and fundamental ones in matters of right and wrong, 
^^^*J^^for example, to be binding on men simply as rational and social 
beings, without regard to any positive institutions. But this will 
not suffice for the State, which is an association for living together 
in definite ways. There must be rules binding the members of the 
State not merely as human or rational, but as members of that 
State; and this is not affected by the fact that to some extent, 
perhaps to a large extent, such rules include the matter of universal 
or more highly general duties which are of antecedent and inde- 
pendent force. Wherever any considerable degree of civilization 
has been reached, we fijid means appointed by public authority for 
declaring, administering, and enforcing rules of this kind. In 
dealing with these rules, as with all others^ both the persons 
administering them and those whose interests are affected have 
to attend not only to the rules or principles themselves, but to the 
conditions under which they become applicable, the mode in which 
Such rules they are applied, and the consequences of their application. The 
Sw.^'*^ sum of such rules as existing in a given commonwealth, under 
whatever particular forms, is what in common speech we under- 
stand by law ; the publicly appointed or recognized bodies which 
administer such rules are courts of justice. By justice, in this 
usage, we mean not only the doing of right, or the duty thereof, 
as between man and man, but the purpose and endeavour of the 
State to cause right to be done. 
Law not ]^ modem times and in civilized countries we find the work of 
rilypro- coui*t8 of justicc carried on by permanent officers; it is a special 
fessionai j^j^q^ ^f ^ork, and the knowledge of law is a special kind of know- 

or official. __ ,.,, .iTi «f,.. t 

ledge which can be acquired only by a professional training. Law 

has developed an art and a science of its own just as much as 
medicine. These conditions are now so usual that we might easily 
think them necessary ; but they are not so. Law and legal justice 
can exist without a profession of judges or advocates ; and where 
a legal profession exists, its divisions, and the relation of its branches 
to one another, have varied and still vary to a wide extent in highly 
civilized countries and down to our own times. Thus at Borne 
under the later Bepublic and the early Empire there was a class 
of highly skilled advocates, and under the Empire there was some- 
thing like a Ministry of Justice, but for a long time there was 
nothing answering to the ordinary judicial establishments of 
modern States. In England it does not appear that before the 
Norman Conquest there was any distinct legal profession at all, 
and in the succeeding Anglo-Norman period there were professional 
or at any rate skilled judges, but no professional advocates. In 
Iceland, about the same time^ there was a highly technical system 
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of law * ; courts were regularly held, and their constitution was the 
subject of minute rules ; and there were generally two or three 
persons to be found who had the reputation of being more skilled 
in law than their neighbours. Yet with all this there were neither 
judges nor counsellors in our modern sense. It is the adminis- 
tration of justice with some sort of regularity that marks the 
existence of law, not the completeness of the rules administered, 
nor any official character of those who administer them. 

There has been much discussion about the relation of custom 
to law. Custom, except in distinctly technical applications which Custom, 
are really part of a developed legal system, seems to have no 
primary meaning beyond that of a rule or habit of action which 
is in fact used or observed (we may perhaps add, consciously 
used or observed) by some body or class of persons, or even by 
one person. It was the 'custom' of Hikmlet's father to sleep in 
his orchard of the afternoon. In the Morte D' Arthur we constantly 
read of a ' custom ' peculiar to this or that knight ; for example 
Sir Dinadan had such a custom that he loved every good knight, 
and Sir Galahalt ' the hault prince * had a custom that he would 
eat no fish. And it is stiU correct, though less common than it 
was, to use the word in this manner. Often custom is the usage 
of some class or body less extensive than the State, such as the 
inhabitants of a city, the members of a trade. Eut it can have 
a scope much wider than the limits of the State. The Church, which 
of course is not bounded by any State, and in the medieval view 
could not be, had her own customs and refused to let any secular 
power pass judgment on their validity. No constant relation to 
law or judicial authority can be predicated of custom. It may 
or may not be treated as pai*t of the law. Much law pui-ports to 
be founded upon custom, and much custom has cei*tainly become 
. law. The extent to which this has happened, and the manner in 
which it has been brought about, are mattera of history in the 
legal system which each particular State has developed or adopted. 
We shall have to return to this when we consider the sources and 
forms of the law of England. So far the word 'custom' may 
be said to suggest the notion of potential or incipient legality. 
But on the other hand much custom is quite outside the usual 
sphere of law. Still the word has a certain ethical force tending 
to confine its use to those habits which the persons practising 
them recognize as in some way binding. Such are,, to take 
a conspicuous example, customs of tribes and castes which have 

' There is quite enough to support this statement apart from the elaborate plead- 
ings set out in the present text of the KjiUs Saga, which are believed to be of much 
later introduction. 

8 2 
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a religious character. 'Customary' carries more weight, though 
it may be only a little more, than 'usuaP.' In the weakest case 
we mean by custom a little more than habit, for one may have 
habits of an automatic or mechanical kind of which one is barely 
or not at all conscious. It is hardly needful to add that a great 
deal of law, at any rate of modem law^ has not any visible relation 
to pre-existing custom. 

' Practice,' in the modem usage of the legal profession, signifies 
a particular kind of custom, namely that by which a court of 
justice regulates the course of its own proceedings. 
Mora] law, We have used the word Law, so far, without any epithet, the 
f^J^"™!^^ sense in which we have used it being that which is commonly 
of nature, understood where nothing in the context requires a different one. 
But the word has other usages more or less analogous to the 
principal meaning. Moral law is the sum of the rules of conduct 
which we conceive to be binding on human beings, generally or 
with regard to the circumstances of a particular society, so far 
forth as they are capable of discerning between right and wrong ; 
but it may also mean the rules to which the members of a parti- 
cular society are actually expected, by the feelings and opinions 
prevalent in that society, to conform. Sometimes the distinction 
between actual and ideal rules of conduct is mai-ked by speaking 
of moral rules, or of ' positive morality,' when we mean the rules 
accepted in fact at given times and places, but of * natural law ' 
or 'law of nature' when we mean such rules as are universally 
accepted, or in our opinion ought so to be. Positive morality may 
be, and in many times and places is known to have been or still 
to be, contrary to universal morality or natural law. The supposed 
duty of a Hindu widow to bum herself with her husband's corpse 
is a striking example. 
Law of The rules observed, or generally expected so to be, by the . 
xia ions. goYemments of civilized independent States in their dealings with 
one another and with one another's subjects are called the Law 
of Nations, or International Law. We are not called upon to 
consider here whether they are more nearly analogous to the law 
administered by courts of justice within a State, or to purely 
moral rules, or to those customs and observances in an imperfectly 
organized society which have not fully acquired the character of 
law, but are on the way to become law. This last mentioned 
opinion is my own ; but I do not deem this a fit place for dwelling 
upon it. The whole matter is much disputed, and cannot be 

^ See Littr^, s.y. Coutume. Perhaps this tendency is more marked in French than 
in English. 
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effectually discussed without assuming a good deal both of law 
and of the history of law to be known. 

Bodies of inile or custom existing in a limited section of a com- Extended 
munity, and enforced by the opinion of that section within iteelf,J*j^^f ^^^ 
are often called laws : as when we speak of the laws of honour, partioular 
or the laws of etiquette. It is to be remembered that in medieval J^^ 
Europe the ' law of arms ' was for the persons affected by it a true 
and perfect law, having its courts, judges, and compulsory - 
sentences. In modem times this use of the word seems to be 
avowedly metaphorical. Sometimes we hear of 'the code of 
honour,' which cannot be justified even as a metaphorical licence: 
a code^ as we shall see later, being essentially a collection of 
articulate and definite rules or statements, and generally purporting 
to proceed from a definite authority. 

In English we use the word Law in a concrete sense to mean' Law Mn 
any particular rule, having the nature of law in the abstract sense, crete^as' 
which is expressly prescribed by the supreme power in the State, an maeud 
or by some person or body having authority for that purpose ^ 
though not generally supreme. A law, in this sense, is the 
exercise of a creative or at least formative authority and dis- 
cretion; the power that made it might conceivably have chosen 
to make it otherwise. The rule is such because a definite authority 
has made it so ; it lay in the lawgiver's hand what it should be. 
There is an element, at least, of origination. Application of 
existing principles, however carefully worked out, and however 
important it may be in its results, is not within the meaning. 
Therefore, although declai-ations of legal principles, or interpre- 
tations of express laws, by courts of justice may well be said to 
form part of the law^ and so to be law in the abstract sense, we 
cannot say of any such declaration or interpretation that it is 
' a law ^.' When we are using the term in this concrete sense it 
is not only correct enough for ordinary political purposes, but 
correct without qualification, to say that ' Laws are general rules 
made by the State for its subjects ^.' The plural ' laws ' is ambi- 
guous, and the context must determine in which sense it is used. 
It may cover both meanings, as when we speak of ' the laws of 
England ' as including the whole body of English law, both what 
has been enacted by Parliament and what is derived from other 
sources. It is quite possible for the administration and develop- 
ment of * law ' and the production of concrete * laws ' to be in the 

' When some part of the general law has been designated by the context, it may 
afterwards be referred to as * a law/ i. e. a portion of law, without reference to its 
being an express enactment or not, as if we say, ' The law of slander by spoken 
words is not a reasonable law.' 

' Raleigh, Elementary Politics, ch. v, inii. 
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same hands to a greater or less extent. Thus a decision of an 
English Superior Court is law unless and until reversed or overruled 
by a higher Court ; a rule of procedure made by the Judges under 
the powers conferred on them by the Judicature Acts is a law, though 
English-speaking lawyers do not commonly call it so, because 
it is more convenient to use the appropriate term ' Rule of Court.' 
In like manner an Act of the Imperial Parliament^ or an Order in 
Council, or an Ordinance made by the Legislature of a Crown 
Colony, is a law, though almost always called by the more specific 
name. 

< Laws 'in This concrete usage is extended to all sorts of express 
TOD^of^ rules made and recorded for the guidance of human action in 
particular all sorts of matters both serious and otherwise. Clubs and 
™^" "^ societies have their laws ; there are laws of cricket and laws of 
judicial whist. As might be expected, the distinction between the con- 
"^ "*• Crete and the abstract sense is not always exactly observed in 

popular usage. One might say without impropriety : * It is a law 

of journalism that an editor shall not disclose the authorship of 

an unsigned article without the writer's consent,' although * rule * 

or 'custom* would be more accurate. 

English It is proper to note that the ambiguity of the word Into seems 

*iu?'"^ peculiar to English among the chief Western languages. Law in 

^ius'and the abstract, the sum of rules of justice administered in a State 

*^®*-' and by its authority, is ius in Latin, droit in French, diritto in 

Italian, Recht in German. For the express rule laid down by an 

originating authority these languages have respectively the quite 

distinct words lex^ loi ^, legge (the French and Italian words being 

modern forms of the Latin one), Gesetz. Thus an Englishman 

tends, consciously or not, to regard enacted law as the typical 

form ; it is hard for him not to identify laws (as the plural of 

'a law') with Law. Frenchmen and Germans, on the other hand, 

are more likely to regard loi or Gesetz as merely a particular form 

of droit or Recht^ and not necessarily the most important form. 

< Ius.' &c. On the other hand, these Latin and other names for law in the 
J^^Jjjf^^ abstract {ius^ droit, diritto, Recht) correspond also to our distinct 
'right' English word right in its substantive use. This leads to verbal 

ambiguities, and gives occasion for confusions of thought, which 
are perhaps not less inconvenient than any consequences of law 
having to stand for both im and lex in our language. 

* In some French phrases droU and loi run into one another, e. g. ' homme de loi.' 
'Droit naturel ' and ' loi naturelle,' 'droit des gens ' and ' loi des nations,' are oon- 
yertible terms. The like laxity as between lex, leges, and ius is common in medieval 
Latin. In Qerman, so far as I know, Recht and Qesetz are never interchangeable. 
Gesetz means a rule which is in fact, not only by right or wrong philosophic con- 
struction, ' set ' by a definite authority, and even in figurative uses this primary 
meaning is not lost sight of. 
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From the concrete use of the word law we have by extension the Extended 
term * law ' or * laws of nature ' in the language of natural philo- "^^^ i^ 
sophy, or science as it is now commonly called, though in truth scientific 
it is but one kind of science. Here the word has a wholly i^™^'^^ 
distinct meaning from those we have hitherto mentioned. It 
signifies any verified uniformity of phenomena which is capable 
of being expressed in a definite statement, and by Hhe laws of 
nature ' we mean the sum of such uniformities known or knowable, 
in other words the uniformity of nature as a whole. Doubtless 
this language originally implied a belief that uniformity in nature, 
whether general or particular, is due to will and design in some 
way analogous to those of human princes and rulers ; but it has 
long ceased to have any such implication as a matter of 
necessity or even of common understanding. No one thinks 
of Grimm's Law, or other 'laws of phonetics,' as anything but 
compendious expressions of more or less genei'ally observed facts 
in human speech, or in particular groups of languages. Further, 
this meaning has been carried back into the region of moral and 
political science, as when we speak of the laws of political economy 
or history. We may even say, if we please, though it would hardly 
be elegant, that the laws of history are exemplified in the history 
of law, thus using the word in the primary and the derivative 
sense in the same sentence. Here the term has quite lost its 
ethical associations ; in fact those who insist most strongly upon 
the ethical element of law in its primary sense are perhaps those 
who are most likely to object to this usage. Such a phrase as 
laws of' political economy, laws of history, laws of statistics, has 
no dependence whatever on any conception of a tribunal or a law- 
giver, or of doing justice. It signifies only the normal results, 
as collected by observation or deduced by reasoning, of conditions, 
and (where human action is concerned) habits and motives, 
assumed to exist and to have effect. Whether we like those results 
or not ; whether and to what extent the conditions are within the 
control of deliberate human action ; and in what direction, if at 
all, we shall endeavour to modify the conditions or counteract the 
results, may be matters deserving to be most carefully weighed : 
but they belong to a different order of considerations. Physicists 
have studied what are called the laws of electricity till it has 
become possible to light our houses with electric lamps. The 
occupier of a house so lighted can turn those laws to account 
whenever he pleases, and for so long as he pleases, provided that 
everything is in order, and in that sense he can control them. 
But his reasons for wanting or not wanting to light up a particular 
room at this or that hour have nothing to do with electrical science. 
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The fact that a stone lies on the ground is an exa.mple of the ' law 
of gravity/ My desire to pick it up, followed by the act of picking 
it up, does not affect the * law/ in other words that particular aspect 
of the uniformity of nature, in any way : it only varies the example. 
A well-to-do man going abroad lets his house to a friend at 
a nominal rent: the *laws of political economy' have nothing to 
say to this: the transaction is not such an one as economists 
contemplate. In short, the 'laws of nature' are, for the lawyer 
and moralist, matters not of law at all in their sense, but of 
pure fact. And this applies equally to the so-called laws of 
human action in so far as human action is a subject of scientific 
observation. 
Law in its We may now leave aside the secondary and derivative meanings 
TOmpul- ^f c jg^^ » Qj. « ia^g^» ajid attend only to such rules as are recognized 
aspect : and administered in a commonwealth, and under its authority, as 
*"****°°*' binding on its members. Thus far we have said nothing about 
the enforcement of the rules. In a modem civilized State it is well 
understood that, if resistance is made, the power of the State, or 
such part thereof as may be needful for the purpose, will be put 
forth to overcome it. Only the commonest knowledge of affairs 
and events, as they occur day by day, is required to assure us that 
the commission of acts forbidden by law, or disobedience to the 
orders of a court of justice, is likely to have unpleasant conse- 
quences in various degrees and kinds, according to the nature of 
the case and the system of law and government existing at the 
time and place, and that much work and thought are spent on 
behalf of the State in making that likelihood approach as near as 
may be to certainty. Common knowledge no less infoims us, it 
is true, that the public servants of even the most highly organized 
State do not attain constant or uniform success in this endeavour. 
Some offenders escape and some laws are disregarded. But the 
State is, on the whole, prepared to compel its members to obey 
the law, and does, on the whole, exercise an effective compulsion ; 
that is to say, it will and can make compliance with the law 
preferable to disobedience for most men on most occasions, by the 
application of fitting means through its officers appointed for that 
purpose. If this much cannot be affirmed in a given society at 
a given time (say a minor South American republic when a revolu- 
tion is at its height), that society is in a condition of political 
anarchy for the time being, or at least the functions of the State 
are suspended. In fact we find the will and power to enforce the 
law by public authority to be stronger in proportion as the com- 
monwealth is more settled, more prosperous, and more refined. 
'The magistrate beareth not the sword in vain.' Hence it is 
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natural for men living in a civilized State to regard this public 
will and power of causing the law to be observed as belonging 
to the very essence of law. The appointed consequences of dis- 
obedience, the sanctiofi^ of law as they are commonly called, seem 
to be not only a normal element of civilized law, but a necessary 
constituent. Law without a sanction, and that sanction in the 
hands of the State, can, in this way of thinking, easily appear like 
a contradiction in terms. 

Any such view, however, will be found hard to reconcile with Enforce- 
the witness of history. Fbr we find, if we look away from such j^^^y the 
elaborated systems as those of the later Roman empire and of state is 
modern Western governments, that not only law, but law with^Jjf^^^ 
a good deal of formality, has existed before the State had any 
adequate means of compelling its observance, and indeed before 
there was any regular process of enforcement at all. We have 
already vouched the Icelandic Sagas to show that law can do 
without a legal profession : we may vouch them to show no less 
clearly that it can do without a formal sanction. More than this, 
we find preserved among the antiquities of legal systems, and 
notably in archaic forms and solemnities, considerable traces of 
a time when the jurisdiction of courts arose only from the volun- 
tary submission of the parties : and this not only as between 
subject and subject, but as between a subject and the State ^. We 
need not doubt that effectual motives for submission could be 
brought, sooner or later, to bear on unwilling subjects. The man 
who did not submit himself to law could not claim the benefit of 
the law ; there was no reason why every man's hand should not 
be against him. Outlawry, now all but obsolete even in name, 
was the formal expression of the archaic social rules by which law 
was gradually made supreme. Again, archaic procedure shows us 
a period in which a suitor may obtain judgment, but must execute 
the judgment for himself. The most the State will do for him is 
to come eventually to his aid if the adveraary or the adversary's 
friends continue to deny him right. In the meantime private force 
holds the ground, but the winning suitor's private force is lawful 
and the loser s is unlawful. 

At this stage the State can hardly be said to provide any sanction 
of its own ; it only gives moral support and coherence to sanctions 
already existing in a vague form. Conversely, one of the first 
signs of the reviving power and solidity of the State in the early 
Middle Ages was the jealous restriction of private force, even when 
the claimant who sought his ends by might had full right on his 

* The history of English criminal procedure affords at least one striking illustra- 
tion : but I purposely avoid a digression. 
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side. Iniuste and sine iudicio became convertible terms. It is wrong 
to do oneself right without judgment and public authority. 
Informal In one sense we may well enough say that there is no law 
sanctions -^thout a Sanction. For a rule of law must at least be a rule 

common 

to law and conceived as binding ; and a rule is not binding when any one to 
morality, ^^qjh j^ applies is free to observe it or not as he thinks fit. To 
conceive of any part of human conduct as subject to law is to 
conceive that the actor's freedom has bounds which he oversteps 
at his peril. One or more courses of action may be right or allow- 
able : at least one must be wrong. Now what is felt to be wrong 
is felt to call for redress. This may be direct or indirect, swift or 
tardy ; but in the mere sense and apprehension of redress to come, 
however remote and improbable it may seem^ and however uncertain 
the manner of it may be, we have already some kind of sanction, 
and not the less a sanction because its effect may be precarious. 
All this applies to moral no less than to legal rules. Taken thus 
largely, there are sanctions of infinite degrees from obscure moni- 
tions of conscience to general and open reprobation, or even acts 
of violence prompted by the indignation of one's fellow-men*; and, 
if we pass from the moral and social to the legal sphere, from some 
small expense or disadvantage in the conduct of a lawsuit, or some 
small penalty for delay in performing a public duty, to the severest 
penalties of criminal jurisdiction. But in a modern State the 
sanction of law means both for lawful men and for evil-doers 
something much more definite. It means nothing less than the 
constant willingness and readiness of the State, in the persons of 
its magistrates and ofiicers, to use its power in causing justice to 
be done ; and this in respect not only of the main duties enforceable 
by law, but of an immense number of incidental and at first sight 
arbitrary rules and conditions. 
Law and In short the conception of law, many of its ideas, and much even 
of th^*^^ of its form, are prior in history to the official intervention of the 
State.' State, save in the last resort, to maintain law. True it is that in 
modem States law tends more and more to become identified with 
the will of the State as expressed by the authorities intrusted with 
the direction of the common power. But to regard law as merely 
that which the State wills or commands is eminently the mistake 
of a layman, as one of the greatest modem jurists has hinted ^ ; and, 
we may add, of a layman who has not considered the difference 
between modem and archaic societies, or the political and social 
foundations of law. For most practical purposes the citizens of 

^ Such acts may or may not be justifiable, and the rule enforced may or may not 
be itself right from the point of view of universal morality. This does not concern 
us here. 

* Ihering, Geist des rOmischen Rechtes, i. 57 (ed. 1878). 
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a State, and to a considerable extent, though not altogether, lawyei*s 
and magistrates also, have not to concern themselves with thinking 
what those foundations are. Their business is to learn and know, 
so fai* as needful for their affairs, what rules the State does under- 
take to enforce and administer, whatever the real or professed 
reasons for those rules may be. Moreover criminal law, which is 
eminently imperative, is that branch of law which appeals most to 
the popular imagination, and fills the largest place in popular 
notions of legal justice. Again the unexampled activity of the 
legislative power in modem States has largely increased the sphere 
of express enactment. All these causes have made it possible and 
even plausible to regard law not only as being embodied in the 
commands of a political sovereign, but as consisting of such com- 
mands and being nothing else. They have not altered the funda- 
mental facts of human society ; and the merely imperative theory 
of legal institutions remains as one-sided and unphilosophical as it 
was before. Law is enforced by the State because it is law ; it is 
not law merely because the State enforces it. But the further 
pursuit of this subject seems to belong to the philosophy of Politics 
rather than of Law. 

Frederick Pollock. 
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AFTEE.ACQUIRED PROPERTY IN BANKRUPTCY. 

IN the 54th section of the Bankruptcy Act, 1883, it is written, 
* Immediately on a debtor being adjudged bankrupt the property 
of the bankrupt shall vest in the trustee.' By section 44 of the 
same statute it is laid down that the property of the bankrupt 
comprises inter alia 'all such property as may belong to or be 
vested in the bankrupt at the comm'encement of the bankruptcy 
or may be acquired by or devolve on him before his discharge ; ' 
and according to section 168, 'Property includes money, goods, 
things in action, land, and every description of property whether 
real or personal, and whether situate in England or elsewhere ; also 
obligations, easements, and every description of estate, interest, and 
profit present or future, vested or contingent, arising out of or 
incident to property as above defined.' The wording is in effect 
only a repetition of the provisions on the subject contained in the 
Bankruptcy Act, 1869. 

If read strictly the enactment declares that an undischarged 
bankrupt's future property — property which he may have no 
shadow of right to or interest in for many years to come — ^is vested 
in the trustee long before he acquires it, or, by way of example, 
if he (say ten years after the commencement of the bankruptcy) 
purchases or acquires by gift, descent, or otherwise a house with 
ancient lights, he having no right, title, or interest therein until 
the date of such purchase or acquisition, his interest in the ease* 
ment relating to such lights was vested in the trustee at the date 
of such trustee's appointment ten years previously. 

Such a proposition sounds absurd, but nevertheless by the light 
of the history of these clauses an intelligible and reasonable 
interpretation can be given to them. 

Under the Bankruptcy law as it existed in the last century 
and thence up to 6 Geo. IV, when a man became bankrupt the 
Commissioners in Bankruptcy, by virtue of statutory powers, 
assigned by deed to the assignees the personal estate of the bank- 
rupt, and by another deed indented and enrolled conveyed to the 
assignees his legal estate. The assignment of the personal estate 
was held to pass to the assignees all that the bankrupt was then 
possessed of and a right to claim, take, and recover all that he 
might at any time afterwards during the bankruptcy become 
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possessed of, with certain exceptions, e.g. his future earnings. 
That it did not give to the assignees the sole and absolute title to 
such after-acquired personal property was fully recognized. In 
Ashley v. Kell,.2 Strange 1207, it was held that notwithstanding the 
deed of assignment under which the future effects of a bankrupt, 
against whom two commissions had issued, were liable to be seized 
for the benefit of creditors, yet the bankrupt had in the meantime 
such a property in them as enabled him to transact and sell to 
a bona fide purchaser. By several decisions, principally between 
the years 1790 and 1820, it was conclusively established that an 
undischarged bankrupt might recover goods, sue for money, for 
damages for breach of contract, and even damages for ti'espass to 
lands, where the questions related to after-acquired property, if the 
assignees did not intervene. 

In order to justify their decisions the Judges based them at first 
on the possibility of the subject-matter of the actions being the 
produce of or being blended with the work and labour of the 
bankrupt; to which the assignees could lay no claim; but they 
subsequently took broader grounds, and laid down the proposition 
that, as to personal property (real property not being then the 
subject of decision for reasons that will be afteiwards stated), the 
bankrupt had a special property therein which justified him in 
proceeding in his own nsime ; and that though when the assignees 
laid a claim thereto he was ousted from his rights, yet until they 
did so it did not lie in the mouth of any other person to plead the 
bankruptcy. The grounds for the decisions were stated in Jf^ebb 
V. Foxj 7 T. R. 391, 4 R. R. 473 to be * sound policy and convenience 
to prevent a scramble for goods if the assignee does not choose to 
dispute the question.' 

In Fowler v. Down, i B. & P. 44, the Court went a trifle further in 
defining the rights of the bankrupt. An order for the delivery of 
goods in the hands of a third person had been given to an uncerti- 
ficated bankrupt, in satisfaction of a debt which had accrued 
subsequently to his bankruptcy. For the recovery of such goods 
he brought his action of trover, in defence to which the bankruptcy 
was pleaded. In giving judgment in favour of the bankrupt Eyre 
C.J. said, 'This narrow ground that the bankrupt has a right 
against everybody but his assignees, which is maintained by the 
authorities, is sufficient to support this verdict. This is not the 
case of special property, but is entire property, though defeasible 
or, so to speak, liable to be divested ; ' and BuUer J. said, ' He (the 
bankrupt) has a defeasible title which none but the assignees can 
defeat. He is like an alien, who may purchase lands and maintain 
an action if the Crown does not interpose.' 
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In these old cases it does not seem to have been suggested by the 
Judges that notice of the bankruptcy was any answer to the rights 
of the bankrupt. On the contrary, the existence of the bankruptcy 
was pleaded as a defence, but without success. 

I venture to suggest that the decision in Fowler v. Btmn was 
based on the right grounds, that an assignment of that which has 
no existence at the time operates at the best only as the creation 
of an equitable right in the assignee to the property purported to 
be assigned when it shall be ascertained, and that the true effect of 
the assignment of the Commissioners, so far as it was supposed to 
include after-acquired property, was only to give to the assignees 
a right to reduce the same into possession when it came into 
existence, leaving however the entire property in the bankrupt 
until such right was claimed. 

I have stated that the position of after-acquired real estate was 
not questioned at the date of these old decisions in the same way 
as the right to personal estate was. The reason was this. Such 
future real estate was not held to have passed under the original 
deed relating to real property, but it had to be conveyed by a new 
deed to the assignees after the bankrupt had acquired a title to it. 
As stated in Garleton v. Leigklon^ 3 Mer. 672, * Until the creditors 
chose to take the benefit of this property by such assignment it 
remained in the bankrupt both in Law and in Equity.' 

So the law stood until the statute 6 Geo. IV, c. 16 was passed, 
repealing prior Acts of Parliament on the subject. By this statute, 
for the purpose of avoiding the trouble of getting a fresh assignment 
whenever real property was acquired by an undischarged bankrupt, 
and of giving the assignees a similar right or title thereto to that 
which they previously had in relation to after-acquired personal 
property, the Commissioners were directed to assign to the assignees 
all the present and future personal estate of the bankrupt, and also 
by deed indented and enrolled to convey to such assignees all lands 
and tenements except copyholds (for which special provisions were 
made) ' to which any bankrupt is entitled,' and all such lands, &c. 
*as he shall purchase or shall descend, be devised, revert to, or 
come to such bankrupt before he shall have obtained his certifi- 
cate ; ' and it was also provided that under certain circumstances 
a certificate of conformity might be given, but that if he should 
become bankrupt a second time and should obtain another certi- 
ficate, then unless his estate should produce 15^. in the pound 
for his creditors in the second bankruptcy, such second certificate 
should only protect his person, and that his future estate and 
effects should vest in his assignees, who should be entitled to seize 
the same. 
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It will be noticed that, except for the distinction in the modes 
of conveyance of real and personal property under this Act, there 
was nothing to differentiate the one from the other, and that the 
right to future estates in realty passed to the trustees as fully as 
after-acquired personalty. And also that although for the purpose 
of specifying the conveyances there are distinct and several refer- 
ences to real and personal properties in the earlier provisions, they 
are dealt with conjointly in the later one in which the word * vest' — 
as I believe for the first time — appears in relation to the subject. 
The conclusion being, as I submit, that the Legislature did not 
intend to put any real difference between the right of the assignees 
to these kinds of property. 

In the case of ex parte Butler, re Bakewell^ 2 M. D. & D. 731, an 
assignee under a second commission, where the bankrupt had 
obtained his certificate but 15*. in the pound had not been paid 
to his creditors, petitioned that a subsequent fiat might be annulled 
and the assignee appointed thereunder ordered to account for 
property received by him. The question no doubt did not affect 
the ^actual dealings by the bankrupt with his property, but it did 
affect the rights of creditors and was dealt with on the principles 
enunciated in Troughfon v. Gitky^ Ambler 630, which was decided 
on the ground that if a man, having a lien, stands by and lets 
another make a new security, he shall be postponed; but it is 
useful in showing that the Court of Bankruptcy put no difference 
between real and personal property, and moreover is ad rem if it 
be admitted that a purchaser for value stands in at least as good 
a position as an ordinary creditor. In that case the bankrupt had 
become possessed of real property as well as personal. In giving 
judgment Sir John Cross said that the same principles applied to 
real property as to personal, and he decided that the whole 
property real and personal then existing, which the bankrupt 
had acquired since his second bankruptcy, was applicable in 
the first place towards the payment of the debts in the third 
bankruptcy. 

A case of considei-able importance in relation to this subject also 
decided under the statute of Geo. IV was Herbert v. Sayer^ 5 Q. B. 965, 
where a man who was bankrupt for the second time had obtained 
his certificate, but his estate had not realized 15^. in the pound. 
He sued on a bill of exchange endorsed to him since the date of 
his ceitificate, and it was objected that the property was in the 
assignees in his second bankruptcy. The judgment of the Exchequer 
Chamber reversing the decision of the Court below was in his 
favour. It was laid down that whatever right an uncertificated 
bankrupt had before the statute of Geo. IV in after acquired 
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property, an uncertificated bankrupt after that statute had the 
same ; and the judgment proceeded thus : 

* All future property and contracts vest in the assignees, by the 
words of stat. 6 Geo. IV, c. i6, ss. 63, 1 27, and by the construction put 
by the Courts on the words of the older statutes. But there must 
be property in the bankrupt, or contracts with him, before such 
property or contracts can vest in the assignees. The effect of the 
statutory enactments may be, either to transfer immediately such 
property or contracts from the bankrupt to the a^gnees, vesting 
the property or contracts in the bankrupt for an instant only, or to 
give the assignees the beneficial interest and to make the bankrupt 
acquire property or contract for their benefit only, in the nature of 
an agent. The cases accord with the latter construction of the 
statute ; and it is most consistent with convenience ; for otherwise 
there would be no protection to persons dealing with an uncerti- 
ficated bankrupt. Not onlv would they acquire no title by purchases 
from him, but payments K)r such purchases, and for all other debts 
due to the uncertificated bankrupt, would be invalidated. The 
Legislature, by several statutes, have protected all pavments by, 
and to, and all dealings and transactions with, the bankrupt bona 
fide made or entered into without notice of the Act of Bankruptcy 
before the fiat; but there is no provision by the statute law for 
such payments, dealings, or transactions after the fiat; and the 
only way by which they can be rendered valid, and great con- 
fusion, inconvenience, and hardship prevented, is by adopting the 
latter construction, and holding that the bankrupt acquires pro- 
perty, and contracts for the assignees, who may, whenever they 
please, disaffirm his act, but until they do so his acts are valid.' 

As will be seen hereafter this reasoning was adopted by Fry L.J. 
in CoAen v. Mitchell, with the exception that he has substituted the 
word * intervene ' for the words ' disaffirm his acts.' May it not be 
suggested that there is a third alteniative, viz. that enunciated in 
Fowler v. Down, * that it is not a special property which the bank- 
rupt has in his after-acquired property, but an absolute property 
liable to be divested ' ? This suggestion is supported by a point 
which ought not to be overlooked in the judgment in Herbert v. 
Sayer, and that is, the obvious intention of the Court to place deal- 
ings with the bankrupt in relation to his after-acquired property 
with persons who take bona fide and for value, though wiUi notice 
of the bankruptcy, on a par with dealings by him as to his pre- 
viously-acquired property under the Protected Transactions Clauses 
with persons who take bona fide and for value without notice of 
an act of bankruptcy. In each case, as I submit, the transaction 
of the bankrupt bars the vesting in the trustee. 

It is in fact impossible to read this and the cases previously 
decided on the point without being struck with the fact that the 
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Judges fully recognized the hardships that would result from not 
supporting the right of the bankrupt to make title to his afber- 
acquired property if his assignees did not intervene, and with the 
ingenuity that they displayed in trying to find some legal excuse 
for what they were doing. Prior to the decision lasfc above quoted, 
but not aflTecting it, the statute i & a Will. IV, c. 56 was passed. By 
this statute it was provided that all the personal estate and effects 
of a bankrupt * which by the laws now in force may be assigned by 
Commissioners/ * shall become absolutely vested in and transferred 
to the assignees or assignee for 'the time being, by virtue of their 
appointment without any deed of assignment for that purpose, 
a^ fvlly io all intenti m if such edak and effects were aitnigned hy deed 
to such assignees and the survivor of them ; ' and also that ' all 
such present and future real estate of such bankrupt ' within the 
possessions of the Crown, as by the statute of Geo. IV * is directed 
to be conveyed by the Commissioners to the assignees, shall vest 
in such bankrupt's assignee or assignees for- the time being, by 
viitue of his or their appointment, witKont any deed of conveyance for 
that purpose.' Here there was clearly no intention to do more 
than simply to substitute the statutory title for the conveyance, 
leaving the rights of all parties exactly as they were before. What- 
ever had been previously assigned or conveyed was now to vest 
in the assignees without the form of a deed. 

Before passing on I may be permitted to remark that the inter- 
pretation put by the Courts on the statutes showed that there were 
two different kinds of vesting, one applicable to property existing 
at the time of the bankruptcy, and the ofcher applying to after- 
acquired property, that the vesting by the statute was the same 
as might be made by deed executed at the date of the bankruptcy, 
and that there is nothing to indicate that the ti'ustee got a better 
title to after-acquired realty than he did to after-acquired per- 
sonalty. The analogy attempted to be drawn by Tyndal C.J. 
between the protection given by statute to certain transactions 
prior to the fiat and those to which the judgment in Herberts, Sayer 
refers, points the same way. What are called the Protected Trans- 
actions Clauses apply equally to real and personal property. 

The Legislature must be taken to have had all the prior decisions 
and their effects in mind when the Bankrupt Law Consolidation 
Act^ 1849, ^^3 passed. By that Act all present and future personal 
estate of a bankrupt was to become absolutely vested in the assignees 
for the time being by virtue of their appointment, and all present 
real estate (except copyholds), * and all such lands, tenements, and 
hereditaments as he shall purchase, or shall descend, be devised, 
revert to, or come to ' the bankrupt before certificate, shall become 
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absolutely Tested in the assignees for the time being by virtue of 
their appointment, vnthoui any deed or conveyance for that purpose. 

It has never been suggested that this enactment intended to 
make any alteration in the old law on the present point ; and since 
1849 the only statutes that need be refen*ed to are those which 
I have noticed in the commencement of this paper, viz. the Acts of 
1869 and of 1883, which express the previous law. The words 
adopted by the first of these statutes and copied by the latter, 
whereby the future property is made to vest immediately, I think 
must be taken to mean only that *when a trustee is appointed he 
shall be immediately clothed with aU such rights and powers of 
claiming and taking when possible the property of the bankrupt, 
as the assignees had under the Acts existing prior to 1869. 

The continual reference up to and inclusive of the statute of 1 849, 
of the assignees taking without any deed of assignment or convey- 
ance, seems to indicate that they were to take by statute only wlukt 
an assignment or conveyance would have given them if made at the 
date of their appointment ; and that the word ' vest ' must be taken 
to have a correlative meaning to the word ' conveyance.' 

That this word 'vest' does not necessarily mean all that has 
sometimes been ascribed to it is, I think, shown by the case of 
Hinde v. Chorlton^ L. R. 2 C. P. 104. Under a local Act certain 
trustees were appointed and empowered to pull down and rebuild 
a church and to erect pews therein. All the materials for the 
church and pews were vested in the trustees. They had power to 
let or sell any pew which had not been appropriated in a certain 
manner, and on such sale to execute a conveyance, ' and from and 
after such conveyance, all and every such pew^ shall be vested in 
the purchaser and his, her, or their heirs and assigns for ever.* 
StroDg words these, but nevertheless it was held that no freehold 
was given. ^ K,' said Willes J., ' If however the language of the 
Act were large enough to apply to the land itself, I should still be 
of opinion that in this context, without inflexible words, it would 
not have the effect of vesting in a layman other than the founder 
or rector the freehold of the church; there is a whole series of 
authorities in which words which in terms vested the freehold in 
persons appointed to perform some public duties, such as Canal 
Companies and Boards of Health, have been held satisfied by giving 
to such persons the control over the soil which was necessary to 
the carrying out the objects of the Act without giving them the 
freehold. In Stracey v. NeUon^ la M. & W. 535, it was provided by 
an Act that certain lands should be " vested in " the Commissioners 
of Sewers, and the Court held notwithstanding that only the control 
over the land and not the freehold passed to them.' 



Jul)?, 1894.] After-acquired Property in Bankruptcy. 247 

I pass over the case of Engelbank v. Nixoriy L. R. 10 C. P. 645, as 
the question raised was one of equitable rights of a creditor as 
against the trustee under a bankruptcy, and does not really affect 
the question of title in a purchase. And we now come to Cohen v. 
Mitchell, 25 Q. B. D. 262, There an undischarged bankrupt carried 
on business and borrowed money. A right of action for wrongful 
conversion having accrued to him, he assigned this right to the 
creditor from whom he had borrowed in consideration of the loan 
and of further sums necessary to carry on the action. A verdict 
having been obtained by the plaintiff in the action^ the trustee in 
the bankruptcy intervened and claimed the benefit of the judgment 
before the money was paid over. The Court of Appeal affirming 
the decision of the Judge in the Court below dismissed this claim, 
holding that the interest in the result of the action had been 
effectually disposed of for value before the trustee intervened. In 
the course of his argument counsel for the appellant endeavoured 
to draw a distinction between money and other property, suggest- 
ing that it was difficult to see how a person who takes over property 
which he knows to belong to the trustee can get any title to it. 
Lord Esher M.II. said, ' I cannot on principle see that any distinction 
exists . *. . . But does all the property acquired by the bankrupt 
after his bankruptcy belong to the trustee absolutely, so that the 
bankrupt is divested of all interest and property in it, or does it 
remain the property of the bankrupt, so that at any rate he can 
deal with it until the trustee intervenes ? ' And after pointing out 
that in an action affecting after-acquired property, a plea of the 
bankruptcy would be bad unless it alleged that the trustee had 
intervened, he states: 'That seems conclusive to show that the 
bankrupt has a property, whether absolute or not is immaterial, in 
such things till the trustee intervenes. On principle I cannot see 
why this should be confined to money. There is no reason for so 
confining it, but all the reasons which apply to a transaction as to 
money apply with equal force to any other transaction.* And then 
he lays down the following proposition as the result of previous 
decisions : ' Until the trustee intervenes all transactions by a bank- 
rupt after his bankruptcy with any person dealing with him bona 
fide and for value in respect of his after-acquired property, whether 
with or without knowledge of the bankruptcy, are valid against 
the trustee .... The stress of bona fides is laid entirely and solely 
on the person dealing with the bankrupt.* Fry L.J. said, ' There 
is the greatest difficulty in supposing that every right acquired 
and every piece of property devolving upon the bankrupt after his 
bankruptcy and before his discharge vests in the trustee in the 
same manner in which the property at the commencement of the 
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bankruptcy has vested in the trustee/ And then after quoting the 
judgment of Tyndal C.J. in Herbert v. Sayer as above given, he goes 
on to say, ' Now I adopt that view with the single exception that 
I think the language " disaflirm his act " should be interpreted to 
mean intervene, because I do not think that a trustee who does 
intervene has any power retrospectively to disaffirm what has 
otherwise been validly done by the bankrupt, but from the moment 
of his intervention the property vesU in him absolutely and can no 
longer be recovered by or dealt with by the bankrupt. Now that 
being the nature of the distinction between the two modes of 
vesting which has been long ago established, and which has not 
been in my opinion altered in any way by recent legislation in 
bankruptcy, it follows that the rights of the bankrupt in respect 
of after-acquired property must be very different from what they 
are in respect of other property ; and it appears to me to follow 
from that distinction that not only payments of money made to 
a person who receives the money in good faith, but dispositions of 
personal or olier property made by a bankrupt to a person who 
receives them in good faith must be valid.' And Lopes L.J. states 
that the proposition laid down by Lord Esher is a proper develop- 
ment of the principle of the previous cases. 

From this decision, coupled with those previously referred to, we 
may I think draw the following conclusions. First, that after- 
acquired property does not vest absolutely in the trustee until he 
claims it, and then only subject to such prior dispositions as the 
bankrupt has made of it to a bona fide purchaser for value. 
Secondly, that the question of notice or no notice is immaterial. 
Thirdly, that the title of the purchaser is of the same kind as that 
which a purchaser under the Protected Transactions Clauses would 
acquire, though it is there subject to his not having had notice of 
the act of bankruptcy. And, lastly, that the proposition and 
principle on which it is based apply not only to money, not only 
to personal property, but also to otk&r property. 

Now it might have been thought that a rule like this was not 
only so wholesome but so simple that no further difficulty would 
have arisen on the subject. Questions of bona fides and 'value 
might arise, but otherwise there would be nothing in future to 
litigate. And yet Judges of great eminence have thrown doubts 
over its construction, which doubts, if correct, will I submit make 
the proposition a mere shadow of itself. 

In re Borers, ex parte Woodthorpe, 8 Mor. 241, Cave J. suggested 
that the protection given by the proposition was obviously meant 
to relate to cases in which the bankrupt is carrying on business 
without any interference by the trustee, and to protect persons who 
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deal with him in the ordinary way, and give him credit, and are 
paid with money which he acquires by caiTying on such business. 
This suggestion was not really required for the decision in the case 
before him, for the Judge came to the conclusion that the money 
then in litigation was not after-acquired property of the bankrupt, 
but that it belonged to him previous to the bankruptcy, or at all 
events it was to be treated as if it had so belonged. The suggestion 
therefore was only a dictum. I venture with all the respect due to 
so able a Judge to submit that it was not correct. Treating it by 
backward steps, I submit that it seems to imply that only such 
persons as are paid with money acquired by the bankrupt in 
carrying on his business are to be protected ; that is to say, that 
they may keep the money which they have received. This is not 
what Cohen v. Mitchell decided. The Court declined to confine the 
protection to cases where money was at stake, and did not attempt 
to make it apply to cases only where a bankrupt was carrying 
on a business. It was stated in the most general terms, and was 
based on the different modes of vesting of present and after- 
acquired property. There is, I think, nothing in any part of the 
judgments in the Court of Appeal, or in any except the oldest cases 
on which it is based, which will in any way approve the restrictions 
suggested in re Rogers. Whether it be true^ as laid down in Fowler 
V. Down, that the property of the bankrupt in his after-acquired 
property is entire but liable to be divested, or, as stated by Fry L. J., 
that the property therein vests in the trustee absolutely from the 
moment of his intervention, or, as stated by Lord Esher, that it is 
immaterial whether the bankrupt has prior to such intervention an 
absolute property or not, but that he has a property, it cannot 
make any difference whether such property was acquired in business 
or otherwise. In our days at any rate it is not necessary for 
a bankrupt to have carried on any business or trade, and it is more 
than difficult to see why a wholesome principle of the kind men- 
tioned, based on sound policy and convenience and to prevent 
a scramble for goods if the assignee does not choose to dispute the 
question, is to be confined to persons only who being bankrupt are 
caiTying on business. 

Let the question be tested in this way. Suppose an undischaiged 
bankrupt not in business has a legacy left him which is duly paid. 
He lends the whole or a part of this to a friend. Could that friend 
refuse to repay the loan on the ground that the bankrupt had no 
property in the debt ? Or if he had furniture left him, could the 
executors, because they knew of the bankruptcy, keep that furniture 
for themselves ? Bes ipsa loquitur. 

But another difficulty was raised as to the application of the 
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decision in CoAen v. Mitchell, In re New Land Developtnent Association 
and Gray, '92, 2 Ch. 138. There a question was raised on a Vendor 
and Purchaser Summons, whether an undischarged bankrupt could 
compel a purchaser under contract in relation to real estate 
devised to the bankrupt since his bankruptcy to accept title, the 
trustee in the bankruptcy claiming the property but declining 
either to waive his rights or to take any steps to enforce them. 
Here it is clear that a question as to the application of the principle 
might well arise, for the trustee had intervened ; though it was 
open to argument whether his was a sufficient intervention under 
the circumstances. And moreover the case was covered by the 
rule that such a title involving a possible subsequent litigation 
could not be forced on an unwilling pui'chaser. But in giving 
judgment observations were made throwing doubts on the applica- 
tion of the proposition in Cohen v. Mitchell and the principles on 
which it was based to dealings with after-acquired real estate. 

In the Court of First Instance Chitty J. said, ' The Courts have 
decided that there are exceptions from the property which prima 
facie ought to vest in the trustee as after-acquired property,' and he 
then refers to different kinds of personal estate ; ' but/ he proceeds, 
* I know of no decision that the principle upon which these 
authorities are founded includes real estate .... There has been 
no decision as to real estate, and no suggestion, as far as I am 
aware, in any of the decisions as to after-acquired property that 
real estate stands in the same position as goods and chattels, money 
earned in business, or other property, in regard to which the 
authorities have established what I may for convenience call an 
exception to the general rule.' He then refers to Cohen v. Mitchell, 
and admits that the wording of the proposition therein is wide 
enough to cover the case before him, but he says : — 

' I cannot find a suggestion anywhere that the attention of the 
Lords Justices was drawn to the case of real estate .... The 
argument really amounts to this, that after-acquired real estate 
vests in the bankrupt and remains vested in him till the trustee 
by oral request or by a letter intervenes and claims it, and there- 
upon the legal estate shifts and passes to the trustee. It was not 
suggested that any conveyance is necessai-y : it is said that the legal 
estate passes by virtue of the statute, by an assurance hitherto 
unknown to the law, i. e. on an oral request, possibly verified by 
a statutory declaration or by virtue of a letter, which as a record 
of the transaction would have to be preserved as a document of 
title .... I do not say that Mr. Shurley (the bankrupt) might not 
have received the rents of his share of this property in the mean- 
time. I only say that I see no justification in the statute or on the 
authorities for holding that the legal estate will first vest in the 
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bankrupt and then shift to the trustee when he intervenes. But 
even supposing .... that the proposition in Cohm v. Mitchell did 
apply to the present case, still I am of opinion that this is not such 
a title as could be forced on a purchaser. 

From this decision there was an appeal. On the hearing Kay L. J. 
said, ' There is this essential difference between real and personal 
property^ that where a bankrupt is carrying on business and deal- 
ing with personal property, such dealing may and probably will to 
some extent consume it. And if the trustee looks on and does not 
intervene, then the consumption of the property goes on as a conse- 
quence of the carrying on of the business by the bankrupt. But 
what has that to do with real estate?' And Ldndley L.J. said, 
' The doctrine has been familiar to us for a good many years, and 
no doubt there is some sense in it as applied to personal estate. 
But I have never heard it suggested that it had the slightest 
application to real estate, which passes by conveyance and not by 
delivery.' The Court decided that the second point, that the title 
could not be forced on a purchaser, was fatal ; but at the same time 
expressed an opinion that there was nothing in the first point. On 
reference to the report it will be seen that upon the Court 
intimating that the second point was fatal, the appellant's counsel 
abstained from further argument. 

Important therefore as this case is as containing expressions of 
opinion from such authorities, it cannot be regarded as a conclusive 
decision on the point before us. It might even without disrespect 
be suggested that no decision of one Court as to the meaning of 
what was said by another Court can ever be satisfactorily conclusive. 

I venture to ask whether, having regard to previous history, 
the observation of Chitty J. was strictly accurate when he said, 
' Courts have decided that there are exceptions from the property 
which prima facie ought to vest in the trustee as after-acquired 
property.' Have the Courts ever so decided ? We may set aside 
real property, as to which he admits there is no decision. We may 
set aside money earned in the course of carrying on business, for 
there is no prima facies that this ought ever to vest in the trustee 
or assignee ; and I then ask, with all humility, Have the Courts 
ever treated the principle on which their decisions were based as 
one which in itself was based on an exception 1 The Courts have 
only decided that a trustee or assignee obtains an inchoate right to 
claim and recover the after-acquired property of the bankrupt, 
which inchoate right becomes abortive unless exercised before the 
bankrupt has parted with the property for value to a bona fide 
purchaser. Until such right of the assignee or trustee is validly 
exercised the bankrupt is entitled to deal with the property and 
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can make title to it. All after-acquired personal property stands 
on exactly the same basis, and the word exception seems, if one 
may say so, to have been used by the Court, jser incuriam, 

I do not think that it has ever been suggested that a statutory 
declaration of vesting would ever pass more than a deed executed 
by all proper parties at the time when the vesting is supposed 
to take place. By express enactment under the statutes of 1 869 
and 1883 this vesting takes place at the date of the original 
appointment of the trustee recognizing the prior practice, although 
perhaps not previously so explicitly laid down. Up to and 
inclusive of the year 1849 the statutes which referred to vesting 
said that it was to be done without any deed or conveyance : 
whereby I think it may be implied that they meant as perfectly as 
if such deed or conveyance had been then executed. Eut when, 
according to the law, did any one ever hear .of a deed passing, 
actually passing at the time either personal property, then non- 
existent, or real property, to which the grantor or assignor had 
then no right, title, or interest ? A conveyance of such property is 
void in law. No doubt it may be suggested that the doctrine of 
estoppel might operate, and that the bankrupt being estopped from 
denying the title of his trustee or assignee, the property when 
acquired would feed the estoppel, and that the trustee or assignee 
would thereby acquire a legal estate. But to this it can be 
answered that estoppels were never particularly favoured ; that 
although they were allowed to operate when a person having 
a contingent interest levied a fine and afterwards acquired a vested 
estate, yet this doctrine did not extend to the case of lease and 
release by indenture, and that it had no operation^ when it was 
dear that at the time of the conveyance the person whose title to 
property was purported to be conveyed had no interest therein. 
That the trustee or assignee gets a beneficial title, which he may 
set up by claim or by taking possession as against the bankrupt, 
is admitted ; but that he gets a legal estate without an actu4 
interveniens is respectfully doubted. The difSculty suggested by 
Chitty J. as to the legal estate in real property passing by an 
assurance hitherto unknown to the law, i. e. on an oral request of 
the trustee, is not greater than the difficulty of holding that a 
conveyance of to-day passes the legal estate in real property in 
which the person whose estate is conveyed has no interest real 
or equitable. 

But it was admitted in the judgment in the New Developtnent 
Association v. Gray, that if the trustee had not intervened the 
bankrupt might have received his share of the rents of this 
property in the meantime. It is not too much to assume, that bad 
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the whole property been his it would have been admitted tiiat he 
could have received the whole of the rents. If not, and if the 
propei-ty had been in lease at the time when it devolved on him, 
would the tenants have been justified in refusing to pay any rent 
unless and until the. trustee intervened? Would there not have 
been what has been denounced as a scramble if the trustee did not 
choose to intervene ? Again, if the property had not been in lease, 
and before the bankrupt entered, a third person with no title at all 
had chosen to take possession and the trustee did not intervene, 
would there have been no remedy by ejectment at the instance 
of the bankrupt ? If he might have proceeded, and the law would 
not allow any one not being the trustee to plead or set up the 
bankruptcy, must he not have recovered by the strength of his 
own title ? And how could this be, excepting by holding that he 
had a title ? Could he make a lease ? In fact one might go on 
multiplying in infinity the difficulties arising from the position, if 
a bankrupt takes no title and the assignees or trustees do not 
intervene. 

If, on the other hand, the word * vest ' is read, as it may be 
read, as simply passing legal estate or entire property, where legal 
estate or entire property is actually existing in the bankrupt at 
the time of the bankruptcy, and giving to the trustees the right 
to clothe themselves with the legal estate or entire property 
with regard to after-acquired property found in the bankrupt or 
a volunteer from him at the time of their intervention, all difficulty 
passes away. If the estate which passes to or is acquired by the 
bankrupt is equitable only, the vesting in the trustee is Dot 
complete without a notice to the trustees of the legal estate or what 
is tantamount to the legal estate vnth regard to personal property, 
as is shown by re Barri Trusts, 4 K. & J. 219, and other cases 
referred to in Griffith and Holmes' Bankruptcy, 254. And the only 
real difficulty which can be suggested in opposition to applying the 
proposition in CoAen v. Mitchell to real estate is in ascertaining 
where the legal title is. If it is held that the bankrupt takes it 
liable nevertheless to be divested from him by the act of the trustee 
and that in the meantime all his acts are valid, this difficulty is got 
over. And I submit that such is the result of the proper application 
of the principle evolved from the history of the subject. 

E. Cooper Willis. 
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RECENT QUESTIONS OF INTERNATIONAL LAW. 

The Behrino Sea Arbitration. 

THE result of the Bebring Sea Arbitration furnishes matter for 
congratulation to friends of civilization and of peace within 
the community of civilized States. A forward step has been 
marked in the progress of International Arbitration. It is no 
longer necessary for an English writer on International Law, 
reasoning on the result of a great arbitration, to warn this State 
against rashly consenting to this pacific method of settling differ- 
ences, in view of foreign jealousy of British prosperity. All the 
foreign arbitrators decided for the British claim ^. 

At the same time, it would be an error to exaggerate the exact 
value of that step in advance. No one supposes that differences 
between States, even of the Family of Nations, when of vital 
impoi*tance, will be submitted to the arbitrament of any tribunal, 
however impartial. The greatest of all such questions, that of the 
Alsace-Lorraine annexation, can only be settled by the sword or 
common agreement between Germany and^ France. 

But between the two great sections of the English-speaking 
world, the practice of arbitration is becoming a settled habit. It 
is eighty years since the two States have met in armed conflict. 
The year 1893 has signalized the cordial assent of the British and 
the United States Governments to a proposal to establish on 
a permanent footing the custom of referring to arbitration all 
questions of difficulty. Let us hope the example will spread to 
all States of the community of Christendom. Possibly the great 
conflict which now threatens Europe in arms will hasten the 
arrival of a time when the inevitable reaction will incline the 
minds of European peoples towards internal peace. The revulsion 
in the popular mind which followed the Thirty Years' War gave 
the first great impulse towards the acceptance by Europe of the 
system of Grotius. 

The effect of the award of the arbitrators on the positive rules of 
the Law of Nations is twofold. In the first place, the invalidity of 
the American claim to a property in seals while in the high seas, 
outside the three mile limit, is established ^. Roman Law maxims, 
the foundation of so much international law, have proved once 
again inadequate to decide modem international relations. It is 

' Treaty of Washington, February 29, 1892. Art. VL Points 1, 2, 3, 5, Award, 
August 15, 1893. 

* Award, Point 5, * The United States has not any right of protection or property.' 
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plain that a most inappropriate strain is put upon the Roman rule 
when its test of private ownership of animals on land — the animus 
revertendi — is made to do duty in the decision of public ownership 
of animals ferae naturae in the high seas. The verdict of the arbi- 
trators in this matter must cany conviction. 

The next notable result is the declaration in favour of freedom of 
the seas. The American claim to jurisdiction on the high seas — 
singular indeed when i-evived by a Republic as successor to a Tsar 
— was based on Russian ukases of seventy years ago, challenged at 
the time of promulgation by the British Qovemment, and afterwards 
abandoned by Russia ^. It seems rather late in the day to have to 
reassert the freedom of the high seas— one of the chief results of 
juristic influence on the positive Law of Nations. Still it is to be 
remembered that the British claim to jurisdiction over the seas 
around these islands was thought worthy of citation in the Franconia 
case, less than twenty years since. 

The Canadian feeling towards the award should not be unnoticed. 
The Canadian contention, emphasized by the dissent of the Canadian 
arbitrator', is that though the British are declared entitled to 
capture seals on the high seas, the prohibition to capture within 
sixty miles of the Pribilov Islands renders the privilege valueless ^. 
Again, the peiiod of close >time is too long^ Lastly, no regulation 
has been established over sealing on land, and as the Americans 
are the sole owners of the seal islands, the net result is that the 
Canadians are put under restriction in the only place where they 
can capture seals, while the Americans are under no compensatory 
restriction on land. 

As regards the last complaint, it is plain that the fault, if fault 
there be, was not that of the arbitrators. The terms of the reference 
to arbitration, drawn up by the United States and the British 
Qovemment, did not authorize the framing of regulations for land 
sealing. 

It is said that negotiations are on foot to meet the Canadian 
claims. In any case, the regulations are subject to revision after 
the close of the first period of five years for which they ai*e 
established ^. 

Brazil.— United States Intervention. — Rioht of Asylum. 

There seems little prospect of useful contribution to the inter- 
national law of war from the minor conflicts which so continually 

' Award, Points i, a, 3. 

' The Regulations are enacted by a mi^jority consisting of Baron de Gourcel, Lord 
Hannen, the Marquis Visconti Venosta, and Mr. Oregers Gram. 
' Regulations, Art I. * Regulations, Art. II. 

^ Regulations, Art. IX 
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convulse the Spanish and Portuguese States of South America. 
The lessons to be derived seem rather to be on the applicability of 
representative institutions to that Peninsular section of Europeans, 
who, strange to say, were the first to evolve in the Middle Ages 
that theory of political representation, the successful working of 
which has become almost exclusively British. 

At the same time, the action of the United States fleet, supported 
by the declarations of the French and Austrian naval commanders, 
to prevent the insurgent ships from firing on neutral vessels, will 
form an important precedent in the history of the recognition of 
insurgents as belligerents. The United States, and all other 
powers, refused to accord a recognition of belligerent rights over 
neutral commerce to the revolters against the Brazilian Govern- 
ment now in power. 

This action rather tells in favour of the American contention 
during the War of Secession — that the British recognition was 
precipitate. It must be noted, however, that, unlike the Con- 
federates, the Brazilian insurgents do not seem to have constituted 
any regular government with a definite territory. It was rather 
a war between the elephant and the whale — between the land and 
the sea forces of Brazil. 

It is part of the contrasts of history that the United States, the 
recognition of whose belligerent rights by France in the war of the 
revolted colonies forms so remarkable a precedent, should so strongly 
in 1864 and 1894 oppose the recognition of revolters as belligerents. 

The assertion by the Portuguese Government of the right of 
asylum — refuge having been accorded by its warships in Brazilian 
waters to fugitive insurgents — has had the rather singular conse- 
quence of provoking a diplomatic rupture between the Brazilian 
and Portuguese Governments. A controversy extending from 
March 14 terminated with an official notification, in Lisbon on 
May 15, that the Brazilian envoy was recalled. Little can 
be said for the wisdom of the present rulers of Brazil in taking 
issue with the Portuguese Government on such grounds, in a 
controversy in which the Portuguese are so obviously in the right, 
and the Brazilians so plainly in the wrong. 

The Arqentine Tbeaty op Extbadition. 
The Treaty of Extradition between the British Government and 
the Argentine Republic was concluded as far back as May, 1 889, 
but was not ratified until December, 1893 ^ The Alsatias for 
fugitives from justice are being gradually abolished. 

^ Order in Council, January 29, 1894, applies the Extradition Acts to the Treaty as 
from February 9, 1894. 
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The Argentine law, unlike the English, sanctions, subject to 
judicial investigation and approval, the process of surrender 
without treaty^. Unlike the law in continental countries, 
Argentine law does not permit surrender by administrative order 
without judicial sanction. The presence of the writ of habeas 
corpus, of the 'recorso de amparo,' and of a special chapter on 
* abuse of authority ' are significant of the supremacy of the Courts 
of Justice in this most law-ruled of the Latin Republics ^. The 
Supreme Court has special jurisdiction in suits relating to 
foreigners, and the Executive Power is forbidden by the Constitu- 
tion to interfere in the cognizance of pending suits ^. 

The question, discussed at length in the press*, whether a fugitive 
bank director, who fled to the Republic before the ratification of 
the Treaty, can be extradited, is therefore one to be decided by the 
Argentine Courts. The permission of the Executive only enables 
the process of trial to begin *. The Coui*t will first have to decide 
whether the Treaty is applicable. Does the ratification in 1893 
make the Treaty relate back to 1889— the time of negotiation? 
Does the Argentine Constitution forbid an ex post facto application 
of this Treaty ^ ? The Treaty is certainly retrospective in England, 
but before the Extradition Acts, English Judges held that the 
clause in the United States Constitution, which forbids ex post facto 
legislation, prevented the United States Treaty, and so the British 
Act, from being retrospective in England '^. United States Judges 
have interpreted their Constitution difierently ®. 

If the Argentine Courts hold that the Treaty is inapplicable, 
they are then required to decide on the validity of a demand of 
extradition in accordance with ' the principle of reciprocity or the 
uniform practice of nations *.' As to the latter alternative, there 
appears to be no uniform practice apart from treaty. British 
practice is to refuse extradition As regards the requirement of 
reciprocity, what test is to be taken? Is the condition satisfied 
by the conclusion of a Treaty by the British Government, or by 
the fact that the late Treaty is by British Statute retrospective in 
England ? If, as seems more probable, reciprocity implies surrender 

* GSdigo de Procedimientos Griminalee, 646. 

" C6d. Proc. Grim. 617 {habeas corpus etc.:. Cddigo Penal. (Abuso de Autoridad) 

243. 

' Gonstitucion Reformada de la Nacion Argentina, 95. 

« See Times, February 5, 1894, *The Argentine Law of Extradition and J. S. 
Balfour.' 

* C6d. Proc. Grim. 652. 

* See Gonst, 18, and compare Gonst. Pro v. Gordoba, 24. 

' (Zinion's case, 1843. Forsyth's Gonstitutional Gases, 366. 

* Moore, * Extradition,' 88 : Judge Blatchford in Giaoomo's case. 

* C6d. Proc. Grim. 646. ' A falta de tratados segun el principio de reciprooidad 
6 la practica uniforme de las naciones.' 
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in a precisely analogous case, there appears to be no reciprocity. 
In a case in which an English Court had held the late Treaty not 
to be applicable, the Court would certainly discharge an Argentine 
fugitive, and refuse to permit his extradition. 

The Courts will also have to decide on the applicability and the 
force of those provisions of the Argentine Law of Extradition which 
provide that the accused person, if extradited, is not to receive 
a heavier penalty than that awarded by Argentine law ^ ; and the 
provision that a citizen can elect trial in the Republic \ Do these 
provisions apply to treaty extradition? If they do, or if the 
surrender is not under treaty, how are these conditions to be 
safeguarded ? 

Not merely is its connexion with one case of general interest, 
but in its bearing on the future working of the Treaty, the decision 
of the Argentine Courts will be one of importance. 

Russia in Southern Europe. 

The proposed deepening by Russia of the Kilia branch of the 
Danube is of the greatest moment, in view of its possible effect on 
the opening to commerce of European waterways, and on the 
application to the Danube of the principles of tlie Congress of 
Vienna. It is also of importance as likely to imperil the efficiency 
and even the existence of the first of those permanent European 
Commissions, whose growth of late years has been so striking, and 
which testify so eloquently to the existence of the community of 
Europe. 

The European Commission of the Danube, established by the 
Treaty of Paris of 1856, was given general jurisdiction over the 
three mouths of the Danube. As a result of its annexation of 
Roumanian territory after the Russo-Turkish war of 1877, Russia 
found itself riparian proprietor along a large portion of the Eilia 
branch. Since then the Russian Government made several efforts 
to exclude the Kilia channel from the control of the European 
Commission* 

Some writers on this subject appear to think that the determinant 
of European rights in regard to the Kilia branch is to be found in 
the Treaty of Paris of 1 856 or the Treaty of Berlin of 1 878. Except 
as throwing light on the spirit and object of the States of Europe, 
and so interpreting a later Treaty, appeal cannot now be made to 
either of those compacts. It is the Treaty of London of March 10, 

* C6d. Proc. Orim. 667 and 669. And see G^d. Penal. 198 to 207. 
' Unusual facilities are presented for acquiring citizenship, without any require- 
ment of a previous term of residence. Ley de la Oiudadania Argentina, 'Ht. ji. 
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1883, which now determines the rights of Europe in regard to the 
Danube. 

It will be clear from a perusal of Articles V and VI of this Treaty 
that any use of the concession then made to Russia and Boumania 
of control over a part of the Danube, which would have as an effect 
the setting up of a commercial rival to the European Commission, 
or any injury to the flow of water in the Sulina Channel, would be 
a distinct infraction of the Treaty of London ^ 

It seems regi'ettable that in 1 883 assent should have been given 
to removing the Kilia branch from the jurisdiction of the European 
Commission, and so laying a foundation for future conflict^. 

The rumoured cession of an island in the Mediten*anean by 
Greece to BuAsia, to serve as a site for a naval station, raises 
definitely the question of the international status of that kingdom, 
freed by Europe from Turkish misgovemment, and constituted 
independent by the Treaty of July 6, 1827. It points out, by way 
of contrast, the wisdom of the neutralizing of Belgium in 1830. 
As regards the cession of one of the Ionian Islands, by the Treaty 
of London of November 14, 1863, amended by the Treaty of London 
of March 29, r864, the islands of Corfu and Paxo and their 
dependencies are neutralized, and the cession would be invalid as 
against Europe. As regards the other Ionian islands, a cession 
would be plainly against the spirit of those treaties by which the 
British nation, with the design of uniting the Hellenic people 
under one government, ceded the islands to Greece. As regards 
the cession of any portion of Greek territory, it is to be remembered 
that the object of the Treaty of 1827 was not to set up an agency 
for transferring territory to one or other of the Great Powers, but 
to establish, for the peace and security of Europe, an independent 
Greece. By Article V of that Treaty, the Powers agree not to 

^ Treaty of London, March lo, 1883. 'Art. III. La Commission Europ^nne 
n'«xeroera pas de contrdle effectif sur les parties du bras de Kilia dont les deux 
rives appartiennent k Tun des riverains de ce bras. Art. IV. Pour la partie du bras 
de Kilia qui traversera k la fois le territoire Rusae et le territoire Roumain, et afin 
d'assurer runiformit^ du regime dans le Bas-Danube, les Rdglements en vigueur 
dans le bras de Soulina seront appliques sous la surveillance des Ddl6gu^ de Russie 
et de Roumanie k la Commission Europ^nne. Art. V. Au cas oti la Russie ou la 
Roumanie entreprendrait des travaux soit dans le bras mixte, soit entro les deux 
rives qui leur appartiennent respectivement, I'autoritd oomp^tente donnera con- 
naissance k la Commission Europlenne des plans de oes travaux dans le seul but de 
constater qu'ils ne portent aucune atteinte k I'dtat de navigability des autres bras. 

En cas de divergence entre les autorit^s de la Russie ou de la Roumanie et la 

Commission Europ^enne quant aux plans des travaux k entreprendre dans le bras 
de Kilia . . . ces cas seraient soumis directement aux Puissances. 

'Art. VI. .... Toutefois, en vue de sauvegarder les int^rdts reciproques de la 
navigation dans le bras de Soulina et le bras de Kilia, le gouvemement Russe, afin 
d'assurer une entente k oe sujet, saisira les Gouvernements represent^ dans la 
Commission Europ^nne des R^glements de P^age qu'il jugerait utile d'introduire.' 

' See Times, Dc^mber a6, 1H93. ' Russia and European Control of the Danube/ 
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seek any extension of territory in the territorial re-arrangements 
concerning Greece; an unmistakable indication of the whole 
purpose of the Treaty. 

In view of recent discussions on the value and efficiency in war 
of European regulation of the Dardanelles and the Bosphorus it is 
worth recalling that the present rule is based on the Treaty of Paris 
of March 30, 1856, as modified by the Treaty of London of March 13, 
1871. Originally the closure of the Straits against ships of war 
was a municipal regulation of Turkey, the Black Sea being a Turkish 
lake. When Russia acquired, by conquest, territory on that sea, the 
closure of the Straits was held of moment by the other States of 
Europe. Accordingly it was taken under the protection of Europe 
by the Treaty of London of 1841, followed in this particular by the 
Treaty of Paris of 1856 and the Treaty of London of 1871. The 
last two Treaties are generally confirmed by Article LXUI of the 
Treaty of Berlin of 1878. Under the 1871 Treaty, the Porte is 
empowered to open the Straits to ships of war of allied powers, 
should this step be deemed advisable to secure the performance of 
the Treaty of Paris of 1 856 \ 

The Quadruple Treaty of London of 1840 contemplated as possible 
a different method of securing the neutralization of the Straits. 
That method was to place Constantinople and the Straits under 
the safeguard of the Great Powers. This project no doubt suggested 
the subsequent proposals of writers on international law — to solve 
the problem of the sovereignty over the key of the Black Sea by 
placing the city and Straits under the control of a European 
Commission. 

The International Situation in Egypt. 

The international agreements which regulate the present situation 
in Egypt are the Convention of Constantinople of 1885, between 
the British and Turkish Governments, the Convention of Con- 
stantinople of 1888 between the Great Powers, and the B^glement 
d' Organisation Judiciaire of 1874 prolonged by Khedivial decree 
and other acts of State on the part of the various powers affected. 

The Rfeglement d'Organisation Judiciaire pour les Procfes Mixtes 
expiring on February i, 1894, has been prolonged for another 
quinquennial period by decree of the Egyptian Government. 
Applied to British subjects originally by the Agreement of 

^ Treaty of London, March 1 3, 1 87 1 . ' Art. II. Le principe de la cl6tare des Ddtroits 
dea DardaneUes et du Bosphore tel qu'il a ^t^ dtabli par la Convention sdpar^ 
du 30 mars, 1856, est maintenu, avec faculty pour Sa Majesty Imp^riale le Sultan 
d'ouvrir les dits D^troits en temps de paix aux bAtiments de guerre des Puissanoes 
amies et allides, dans le cas 011 la Sublime Porte le jugerait n^cessaire pour sauye- 
garder I'ex^ution des stipulations du Traits de Paris du 30 mars, 1856.' 
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Alexandria of 1875, it is now applicable under the Order in 
Council of 1889. Its working for the last twenty years supplies 
a useful illustration of the advantages in the administration of 
justice to be derived from a fusion of the originally separate 
consular jurisdictions of European States. It is also useful in the 
light it has thrown on the possibility of united action by European 
powers in relation to non-Europeans. 

The Convention of Constantinople of 1888, providing for the 
freedom of navigation of the Suez Canal, is another illustration 
of the possibility of such action. United Europe is interested in 
the maintenance of a free waterway to the East, and has taken 
joint action to place that desirable state of things beyond the 
influence of hostile operations from any quarter or of native caprice 
or maladministration. 

There was at one time a prospect that the unity of European 
action, now signalized in the administration of justice in Egypt, 
and in the regulation of the Suez Canal, might also be illustrated 
in the general government of the country. The French Qovem- 
.ment was invited in 1882 to co-operate with the British in the 
restoration of order in Egypt and in the foundation of a stable 
government under European supervision. As the weight of these 
heavy tasks was thrown on the British alone, their rights in Egypt 
must necessarily have been modified since 1 882. It is important, 
therefore, in view of future developments, to consider the origin of 
the rights of the British Government in Egypt. 

The pressure of material facts, not concession from Sultan or 
Khedive, furnishes the origin of European, and more particularly 
French and British rights in Egypt. The necessities of commerce 
with the East cause European rights to be independent of the 
wishes of any local administration. Specially in the case of 
France, the construction of tiie Suez Canal and of other great 
engineering enterprises has served to strengthen the claim of the 
French Government. As regards the British Government, its 
laborious task of the last twelve years, and the rights therefrom 
accruing, must be considered as strengthening those claims it 
possesses in common with other governments to demand guarantees 
for the maintenance of a free waterway through the Canal. But 
the rights of this kind of the other Eui*opean powers must become 
insignificant in presence of those of the possessors of the Empire of 
India. 

That this has been the consistent position of the British Govern- 
ment may be seen from the history of British intervention during 
the Russo-Turkish war of 1877. Lord Derby's Despatch of 
Jtfay 6, 1877, defines categorically British rights in the East, 

VOL. X. u 
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and demands in particular that Russia is to abstain from attacking 
Egypt. The Despatch of Prince Gortschakoff of May |^, 1877, gives 
that express undertaking. British interposition on that occasion, 
therefore, shielded Egypt from a Russian invasion. 

No clearer proof could be adduced that the British Qovemment 
has never based its rights on any concession from Turkish or 
Egyptian authorities than its interposition, and preparation to 
have recourse to arms, in 1877, five years before the actual British 
occupation of E^ypt. 

The Convention of Constantinople of 1 885 between the British 
and Turkish Governments cannot therefore be in any way the 
source — can in fact only regulate the exercise of British authority 
in Egypt, and a possible termination to that authority. The 
agreement between the two Governments as to the arrival of 
a period within which withdrawal would be advisable is an event 
which has not yet happened : and on the happening of which it 
is apparently useless to speculate^. 

The British Qovbbnmbnt and the Chartered Companies 

IN Aphica. 

The simultaneous movement of so many of the European States 
towards the annexation and colonizing of African territory, has 
given occasion for the adoption of a better method in regard to 
disputes than settling them by peaceful means when they arise. 
It consists in preventing or lessening the probability of their 
arising. The Treaties between the Great Powei-s delimiting their 
respective spheres of influence in Africa show a growing perception 
of a common interest of Europeans in the face of barbarian races ^. 
The charter of the British South Africa Company of October 29, 
1889, by its extension of reciprocal privileges to those of European 
descent, is sufficient proof of the British Government's perception 
that the interest of Europeans is one^ The minimizing of the 

' 'Dd8 que les deux Hants Oommlasaires auront constats que la aeourit^ des 
fironti^rea et le bon fonctioDnement et la stability du Gouvemement Egyptian aont 
assures, ils prdsenteront nn rapport h leurs gouvemementB respectifs, qui aviseroni 
& la cx>nelusion d'une Convention r^lant le retrait des troupes Britanniques de 
I'Egypte dans un d^Ial conyenable/ 

* Agreement of Berlin (Great Britain and Germany), July i, 1890. Arrangement 
of Paris (Great Britain and France), August 10, 1889. Declaration of London 
(Great Britain and France), August 5, 1890. Agreement of London (Great Britain 
and Portugal), Noyember 14, 1890. And see Agreements with Germany April to 
June 1885, July 15, 1886, October to November, 1886, July 1887. Rules for future 
occupation of Africa, in General Act of the Conference of Berlin, February 26, 1885, 
ratified April 19, 1886. 

' Charter of British South Africa Co., Westminster, October 29, 1880, <The 
opening up of the said territories to the immigration of Europeans.' Compare 
corresponding passages in the Charter of the British East Africa Co., September 3, 
1888, and of the National African Co. (now the Royal Niger Co.), July 10, 1886. 
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prospect of internecine warfare between Europeans must be 
counted as tending to the strengthening of the Law of Nations by 
showing clearly that its base is racial. 

The historic policy of the British Ooveioiment, justified by its 
greatest success in India, to extend its colonial empire through the 
agency of commercial companies, is now being pursued in Africa. 
It is therefore desirable that a clear understanding should be 
arrived at as to the nature of the international responsibility 
towards Europeans of other nationalities, which may arise from 
the acts of the Chartered Companies. 

The allegations made by Belgians of the Congo State— a creation 
of international compact ^ — that agents of the Royal Niger Company 
had furnished arms to Arabs in the interior, in violation of the 
Slave Trade Convention; the allegation of French envoys that 
they had been impeded in their journeys by agents of the same 
Company ; the proximity in South Africa of Portuguese, Germans, 
and Dutch to the field of operations of the British Company — all 
render it desirable that there should be no doubt as to the nature 
of the obligation, as well as of the remedy, in respect of well-founded 
complaints. 

It is therefore satisfactory that the highest English tribunals 
should have been called on to define this relation. In the case of 
the Portuguese Company of Mozambique instituted against the 
British East Africa Company the view of English Courts is seen 
to be that the British Qovemment is responsible for acts of the 
Chartered Companies in so far as they are acts of State, and not 
simply commercial contracts^. But its responsibility is diplomatic, 
and is not to be adjusted in Courts of law. As Mr. Justice Wright 
expressed it, aggrieved Portuguese may seek redress for acts of 
State of the Company from the Crown. In the language of the 
pleading of the East India Company in the case of the Nabob of 
Arcot, in 1791, the Company is the delegate of the British Qovem- 
ment, in so far as regards acts of State. 

The discussion raised in Parliament as to the action of the 
British South Africa Company in its militai'y operations against 
the Matabele chief Lobengula, and the alleged violation of Inter- 
national Law involved in the shooting of his envoys, bring again 
into prominence the fact that the foundation of the Law of Nations 
is race. The community of beliefs, opinions and customs, which is 



' Conference of Berlin, Qeneral Act, and see Convention of Berlin, December lo, 
1884 (Great Britain and the 'King of the Belgians, acting as Founder of the 
International Association of the Congo'). 

* CompanAia de Mofambique t. Briti^ South Africa Co., '92, a Q. B. 358, 375, 61 L. J. 
Q. B. 663 ; '93, A. C. 602, 6 R Jan. i, 63 L. J. Q. B. 70. 

U 2 
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Bhared by all sections of the European race in Europe and all over 
the world, alone renders international laws of war efficient or even 
possible. The alleged execution, or the manner of it, are disputed ; 
but the appeal to the Law of Nations makes it essential to recall 
that the reciprocity of obligation it assumes, the mental basis it 
rests upon, are the historic inheritance of the European race. The 
obligations of justice and humanity are not to be confined in their 
exercise to Europeans, but the rules of the Geneva Convention can 
have no true application in wars against enemies of civilization 
who do not acknowledge their force. 

Spain and Morooco. 

The attack by the Eiff tribes on the Spanish forts at Melilla, and 
the despatch of an army of 20,cxx) troops to Morocco, seemed at one 
time to have determined Spain to take part in the great European 
movement towards the subjugation of Africa already participated 
in by British, French, Italians, Portuguese, Belgians, Germans and 
Dutch. This step seems now postponed at least ^. 

The only question of International Law likely to arise, as distinct 
from those already touched on in regard to African colonization, 
would be the effect on British and other consular jurisdiction of 
a Spanish annexation. British consular jurisdiction in Morocco, 
of which the Supreme Court of Gibraltar is the Court of Appeal, 
is established by the Treaty of Tangier of December 9, 1856, 
and the General Treaty of Madrid of July 3, 1880, and regulated 
by British Orders in Council. Following the precedent of Tunis 2, 
the British consular jurisdiction would cease ip^o facto on any 
Spanish annexation. 

Notwithstanding the intentions attributed to the British Govern- 
ment by various continental writers, it seems hardly probable that 
any question would arise of a revival of ancient British treaty 
rights to the ownership of Tangier. It is true that British 
abandonment of the territory — which foimed, with Bombay, part 
of the dowry of Catherine of Braganza — was not a cession to Spain. 



France and Madagascab. 

The recognition by the British Government of the French 
Protectorate over Madagascar in exchange for the cession of 

' [The consequences of the late Sultan's death, which has occurred since this 
paper was in print, remain to be seen. — £d.] 

* British Order in Council, December 31, 1885, 'British subjects in the Begency 
becoming justiciable by the said French Tribunals.' 
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French rights over Zanzibar, has given rise to not a few novel 
questions of International Law^. 

The United States Government has not recognized the Pro- 
tectorate, and treats with the native Hova government direct, 
instead of through the French Resident. Again, certain British 
subjects are accused by the French of having imported arms to 
assist in an insurrection of the Hovas against the Protectorate. 

As regards the first matter, it seems regrettable that in a case in 
which the interests of the United States can hardly be involved, 
the British recognition of the French Protectorate should not be 
acquiesced in by the American Government. The concern of the 
United States for the progress of civilization among the inferior 
races should not be the less vivid from the fact that the vexed 
problem comes home in the case of the remnant of the American 
red men and in that of the seven millions of emancipated negro 
slaves in the Southern States. Any effect the United States 
action can have must only be to induce France to convert its 
protectorate into annexation by force of arms. 

As regards the second point, British international responsibility 
is undoubted. Facts such as those alleged, if proved, would give 
rise to a new Alabama claim. 



France and Siam. 

The recent French naval operations in Siam, and the Treaty of 
peace which was their termination, have left as a result a singular 
question of International Law^. The state of the right bank of 
the Mekong may be described as anomalous. It is left nominally 
under Siamese dominion, but the Siamese are forbidden to maintain 
troops within twenty miles of the bank, or to put war-steamers on 
the Great Lake ^. 

Who is responsible for disorder, and possible injury inflicted on 
British or other travellers ? From a jural point of view at least, a 
policy of frank annexation would be less confusing in its results. 
Then France would be plainly responsible. 

The policy advocated by both British and French writers of the 
creation of a ' buffer State ' — to prevent friction, would not at all 
interfere with the existence of the international anomaly referred to. 

The retention of the fortress of Battambang as a guarantee for 
the execution of the Franco-Siamese Treaty furnishes an instance 

# 

^ Declarations of London, August 5, 1890, II. Art. i. The British Oovernment 
* recognizes the Protectorate,* * with its consequences.' 
' Treaty published October $, 1893. 
» Treaty, Art. 2. 
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of almost the sole surviving method of treaty-guarantee under 
International Law. 

The Treaty is also noticeable for the clear distinction it draws in 
terms between * citizens * and * subjects ' of the French Republic. 
As conducive to clearer ideas on the relations between European 
States and subject races, the precedent is memorable. In British 
official language, the ungraceful circumlocution — * British-protected 
person ' is made to do duty for the word ' subject ; ' as the latter 
word is already used to denote a capacity which is, strictly speaking, 
that of British citizen. 

There is some confirmation of the original report that the Tartar 
Government of China was to be invited to assume the sovereignty 
of a proposed * buffer State' between British and French possessions. 
If such a -design be entertained^ it certainly seems a rather gratuitous 
method of preparing the way for future trouble with the common 
danger to Europeans in the East. 

Japan and European Consular Jurisdiction. 

The Oriental agitation which originated some twenty-five years 
ago in Egypt against the extra-territorial jurisdiction of European 
Consuls has now spread to the far East. The Chinese method of 
making war on this jurisdiction is indirect and covert ; but of late 
the Japanese has been more avowed. Inasmuch as all impartial 
European residents in the East are unanimous in regarding the 
consular jurisdiction as the chief protection of European life and 
honour, it seems important to point out two fundamental errors 
which underlie the whole agitation. 

It is not by virtue of the Treaty of Yedo ^, entered into with the 
Tycoon, that the right of British consular jurisdiction exists. The 
Treaty only recognizes and regulates the exercise of the right. 
The right would exist if the Treaty were abrogated. It has been 
for centuries a positive rule of the Law of Nations not to abandon 
Europeans to the criminal jurisdiction, or rather to the distantly 
analogous criminal institutions, of non-European races. 

The other error consists in supposing that the new Japanese 
Codes, framed on European models, can make any difference. It is 
not the texts of the law, but the administration of the law, the 
application of the texts, that is in question. European codes are 
idle words without European Judges. 

The contention, therefore, that the Treaties with Japan are 
abrogated by change of circumstances, springs from a total 

^ August ^6, 1858 : extended io the Mikado by British Order in Council, May 13, 
1869. 
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disregard of the true basis of the Law of Nations^. The com- 
munity of law, on which the Law of Nations rests, is the product 
of slow centuries of the life of the European race, and cannot 
incorporate, by a sudden movement, foreign elements. The diplo- 
matic comedy of admitting the Turkish Government, by the Treaty 
of Paris of 1856, to the * Concert of Europe,' has had no effect but 
to continue the misgovemment of Christian subjects of the Porte. 

The United States Chinese Exclusion Acrr. 

The United States Chinese Exclusion Act, from the point of 
view of Litemational Law, presents an aspect deserving of serious 
attention. 

The general right of States to exclude alien elements, even as 
among States of the European race, is admitted under Litemational 
Law, and the exercise of the right is to be left to the discretion of 
each State, guided alone by its own judgment of public expediency 
and justice. 

The right is certainly not less in regard to subjects of States not 
members of the Family of Nations. Jn the particular case of 
China, the right is strongest of all. It argues a considerable degree 
of hardihood on the part of the Tsung-li Yam^ to appeal to the 
Law of Nations on this head of alien exclusion — assuming for the 
moment that the Tartar Government is entitled under any circum- 
stances to appeal to that law^. For the Tartar Government 
rigidly excludes foreigners from China except in a few treaty 
ports. Li all that extensive territory of 400 millions of inhabitants, 
there are, omitting some philanthropic missionaries, only 8»ooo 
persons of the European race \ 

Foreigners are not allowed to reside anywhere except in the 
treaty ports. An exception, of a validity disputed by the Tartar 
Government, exists in the case of missionaries^. Foreigners are 
not even allowed to pass into the interior exfiept registered in an 
official register, and provided with official permits. 

But the facts transcend the letter of the Treaties. Travel in 
China is most dangerous, owing to officially fomented riots against 

1 See Professor Patemoetro, of Tokio, in the Bevue de Droit Interna tional, 1891, 
pp. 5 and 176 : and M. Kentaro Kaneko, 1893, p. 538. And the reply of Sir Trayen 
Twiss to the first named — 1893, p. 213. It is to be regretted that such an un- 
realizable hope as to the abandonment of consular jurisdiction should be even 
hinted at in the United States and British Treaties with Gorea of 1883. Professor 
De Martens rightly refuses to regard the jurisdiction as a revocable privilege depending 
on the will of non-European rulers. 

* Times, August 19, 1893. 

* In 189 a, only 8,107. Clunet, 1892, p. 546. Only 25 American merchants in 
China, T. J. Qeary in North American Review, July, 1893. 

* R S. Gundry in Fortnightly Review, July, 1893. 
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foreigners. Besidence in the interior, even for the missionaries 
allowed under Tartar protest to reside, is accompanied by daily 
peril to life ^. 

The remarkable contention, therefore, of the Tsung-li YamSn 
that the presence of 110,000 Chinese subjects on American soil 
cannot be terminated without breach of International Law, may be 
summarily dismissed. There is none of that reciprocity on the 
side of the Tartar Government which underlies all valid claims to 
appeal to the European Law of Nations. 

From the point of view of treaty stipulation, the contention of 
the Tsung-li Yamfin is still more invalid. The Burlingame Treaty 
of 1 868 was in effect simply a stipulation that the Tartar provincial 
mandarins would not prevent Chinese labourers from emigrating — 
emigration hitherto having been a Tartar crime equivalent to 
desertion — and not at all a promise to admit, regardless of conse- 
quences, unrestricted Chinese immigration. The British Treaty 
with Chipa has been officially interpreted by the British Govern- 
ment in that sense ^. The later United States Treaty of 1882 
sanctioned the exclusion of Chinese labourers ; and it is on record 
that, during the negotiations of 1888^ the Tsung-li Yam^ actually 
suggested their peimanent exclusion from the United States ^. 

This last fact points to the necessity of considering the real 
motive of the Tartar Government in pretending to regard as a 
grievance a measure towards which they really have no objection. 
A well-known British administrator gives us the clue to their 
policy*. They wish to manufacture grievances to serve as diplo- 
matic material in their efforts to secure the abrogation of the 
consular jurisdiction. And they want the consular jurisdiction 
abrogated in pursuance of the settled Tartar policy to exclude the 
European race from China, lest the downfall of their rule over the 
Chinese millions should ensue from European inspection of their 
methods of government. 

Not to enter into detail into Bussian precedents and those of 
other States of the Family of Nations, it will be sufficient to refer 
to British precedents, which are instructive in their confirmation 
of the international legality of Chinese exclusion as well as of its 
constitutional validity. Suffice it to say, that the Australian Acts 
have been upheld by the Judicial Committee of the Privy Council*. 

' See the whole series of Blue Books on China; and particularly Blue Book, 
China, No. i of 1892. And H. N. Lay, Belations with China, 1893. 

' Lord Knutsford in the House of Lords and Baron de Worms in the House of 
Commons, June, 1888. 

' President's message to Congress on 1888 Act. 

* Sir J. P. Hennessy, Nineteenth Century, 1888, p. 617. 

^ Musgrwe t. Chun Teeong Toy, '91, A. C. 372, 60 L. J. P. C. a8. 
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The Canadian Act has never had its validity disputed. It is to 
be remembered that the British treaty relations with the Tartar 
administration are the same as those of the United States. 

Apart from the rule of reciprocity under the Law of Nations and 
treaty rights in particular, the justice of Chinese exclusion remains 
to be considered. For the League of the States of Christendom, 
justice, we must believe, is ever the highest policy, and considera- 
tions of justice must form a fundamental part of Inteniational Law. 
The justice of Chinese exclusion is clear when we once apprehend 
that it is a matter of life and death to the European race to keep 
to itself those temperate regions, such as the United States and 
Australia, in which alone they can live in health. As has been 
pointed out, Europeans are denying to the yellow race nothing 
which it cannot find in its own country— with its vast uncultivated 
territory in Manchuria, the * land of grass * — and in other regions, 
such as the Malay peninsula, where the white man can be only an 
exotic ^. That the industrial extermination of the white labourer 
is the inevitable result of unrestricted Chinese immigration has 
been proved beyond question in America and Australia. It is 
understating the case to say that the standard of existence of the 
white labourer is lowered by Chinese competition. The white 
labourer cannot subsist on the wages of the Chinese, whose wants 
are fewer, as a result chiefly of his lower stage of civilization, and 
partly of the fact that, unlike the white man, he has no family to 
suppoit. The white labourer is simply starved out of existence, or 
driven out of the country. In a word, justice to Europeans demands 
Chinese exclusion. 

If any conclusion is to be drawn from these considerations, it 
must be that international action to strengthen the hands of the 
United States may be fairly expected from the Mexican, Canadian, 
and British Governments in the repression of Chinese immigration 
over the United States borders ; and from all States of the Family 
of Nations at Pekin, where the Council of Foreign Ministers has, 
as a necessity of self-defence, assumed an almost corporate 
existence \ 



Anarchists and Asylum. 

The validity of the claim of accused Anarchists to the asylum 
which International Law accords to political refugees has been 

^ G. H. Pearson, National Life and Character, p. i6. 

' See Blue Book, China, No. i of 189a, and Tartar protest against the 'joint 
notes' of the Foreign Ministers. 
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raised recently in English Courts, in the case of fugitives whose 
extradition was demanded by the French Government ^. 

The Treaty of Extradition between the French and British 
Governments, like all modem Treaties of a like character, declares 
that political offences are not extraditable ^ The English Court 
of first instance held that the offence of complicity in Anarchist 
outrages by means of explosives used in Paris was not an offence 
of a political character. The ground alleged by the magistrate 
, for this decision — ^that the Anarchists' motive of general hostility 
against all governments rather than against one in particular 
prevented the offence from being political — ^has not been adopted 
by the Queen's Bench Division, which holds the Anarchist offences 
non^political on a different ground^. To constitute a political 
offence there must be two parties in a State, each seeking to impose 
its government on the other ; and the offence must be primarily 
directed against a Government, and only incidental against 
private persons. It holds as a fact that the Anarchists do not seek 
to impose government, and direct their outrages primarily against 
citizens. 

Not to stop to dispute these decisions of tact, it is at least 
arguable that to describe the Anarchist outrages as non-political is 
to apply to the term an unusual and forced construction. If 
political offence means anything it must mean one committed 
with the object of altering political institutions^. 

The truth is that facts, as usual, have outgrown the law. The 
Anarchist offences are political : but were not contemplated by 
the framera of the Treaties as conceivable. It would be simpler to 
say that although political they are extraditable. This, however, 
would necessitate the revision of present Treaties. To hold that 
they are not political is simply to supplement the lacunae of treaty 
and statute by judicial legislation. This may be a ready road, but 
the confusion of terms is not a trifling objection. 

Neither can the mere atrocity of the Anarchist outrages — though 
not stated as a ground for the decisions referred to — be held to 

^ Franfois ease, Times, March, 1893. Meunier case, Queen's Bench Division, 
June II, 1894. 

' Treaty of Paris, August 14, 1876, <No accused or convicted person shall be 
surrendered if the offence in respect of which his surrender is demanded shall be 
deemed by the party upon whom it is made to be a political offence/ 

' The Institut de Droit International, in its revision, in 189a, of the Resolutions 
of Oxford, added the following declaration : — 

' Ne sent pas r^put^s d^lits politiques les faits d^lictueux qui sont dirig^s centre 
les bases de toute organisation sociale, et non pas seulement centre tel £tat d^termin^ 
ou centre telle forme de gouvernement.' 

* In Reg. v. PoUi (Central Criminal Court, May 4, 1894% it was stated that the 
Italian Consul had refused to provide for the defence of the accused Anarchists on 
the ground that the prosecution was by the English Qovernment and the matter 
consequently political. 
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render the offence non-political. Else the Gunpowder Plot of 
English history was non-political and Guy Fawkes was not 
a political offender. 

That, however, the Anarchist offences do not fall within the 
different categories of offences which hitherto have had asylum 
accorded to them is obvious on a reference to the history of the 
right of asylum. Taking the date of the Commonwealth of 
England — or that of the Peace of Westphalia of 1648 — as marking 
the origin of the modem Law of Nations independent de jure as 
well as defacto^ it will be seen that the oases in which the right of 
asylum was exercised are divisible into three classes, and arose 
from dominant facts of the social life of the people of Europe. 
The first class of cases are those of religious persecution, wherein 
the States of different sections of the Christian Church extended 
asylum to fugitives of their respective faiths. The next class 
comprises the cases of asylum to fugitive slaves — that unantici- 
pated deduction from the Roman Law theory that all men are 
equal by nature. The last class, the largest, comprises the oases 
of those revolutionists who endeavoured to introduce on the 
Continent of Europe political institutions framed on principles of 
< constitutional liberty ' — that heritage of the Interregnum of 1650 
and of the Revolution of 1689. 

Li every case of asylum the fugitive came to a community which 
agreed with him in objects always — religioua, personal, political 
liberty — in methods usually. Unless an Anarchist community 
existed, there could hardly be asylum for Anarchists. 

Li the case of In re Castiani^, the English Court refused to 
surrender a fugitive accused of a homi<ude of a non-combatant. 
That decision has been commented on as deciding that a political 
motive is irrelevant in considering the nature of an offence 
with a view to extradition. All that it decided was that 
political motive is not all-sufficient — there must aJso be 
a political disturbance. It has also been quoted as disposing of 
difficulties in the interpretation of political asylum. It is dear, 
however, that facts have created a new set of difficulties. In 
short, the decision in the CaHioni case was a genuine interpretation 
of the existing rule of asylum, as recognized by English Law. The 
decisions in the Anarchist cases are an attempt to supplement 
the existing law, by declaring non-political what is obviously 
the reverse. 

It seems simpler and more logical to say that, political or not, 
offences of the kind are not a subject for the exercise of the right 

* In rt Castiom, '91, i Q. B. 149, 60 L. J. M. G. 22. 
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of asylum. How modem much of the right of asylum is may be 
measured by consideration of the fact that until quite recently the 
British Government was under treaty-obligation to surrender to 
Portugal 'rebels or fugitives' — an obligation arising from the 
Treaty of 1654, concluded by the * Republic of England,' renewed 
in 1 810. 

Progrebi? of International Law. 

Among recent developments of International Law, and of that 
mental basis in the European peoples ^on which it rests, is clearly 
traceable a growing sense of the true limits of the law. It is being 
more clearly perceived year by year that the Law of Nations is the 
appanage of the community of Christendom — the customary code 
of the European Family of Nations the world over. 

Notwithstanding the terrific growth of European armaments, 
and the incessant tendency towards fratricidal strife fomented by 
the warlike spirit and professional militarism in Europe, the 
increase ever continuing, in the means of communication, while 
making clearer the race limits of the Commonwealth of civilized 
States, draws closer the bonds which unite that great republic. 
The disruptive mental tendencies — religious, nationalist^ dynastic — 
which four centuries ago completed the sundering of that 
Commonwealth have in much spent their force. The physical 
obstacles of distance and time, which contributed to that great 
calamity are now relatively at an end — notwithstanding the 
subsequent dispersion of European peoples to all quarters of the 
earth. The Imperial City — ^whose order we re-arrange, on whose 
foundations we build — is again taking clear shape in the minds 
of men. 

The immediate signs of the day, indeed, foretell a war among all 
civilized States of magnitude unparalleled, and of possibilities of 
scientific destruction impossible to gauge. The formal incorpora- 
tion into a political Commonwealth of the European peoples, 
towards which a great writer holds is the tendency of the Law of 
Nations, seems yet in the distant future ^. But, as the reaction 
following on one great war set on a secure foothold the system of 
Grotius, so we may hope that the mental revulsion which must 
follow the next great conflict will deepen that perception of the 
unity of the peoples of which the Law of Nations is the formal 
expression. 

The unity of the Family of Nations in its relation towards races 
of lower development is illustrated by the series of Treaties which 

' Bluntschli, in Laurent, Droit Civil International, i. 165. 
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delimit in Africa the spheres of influence of the Qreat Powers. It 
is in a minor degree typified in the policy towards Chinese 
immigration which now unites the two great branches of the 
English-speaking community and the Russian Empire. It is 
typified, too, in the gradual incorporation at Pekin of the Council 
of Foreign Ministers, which takes joint action in all emergencies 
which affect European citizens. It is illustrated in the series of 
agreements and statutes which prohibit the supply of arms to 
uncivilized peoples. It is further symbolized by the steady policy 
of all States of the Family of Nations in upholding the shield of 
exterritoriality over those citizens who reside among non-European 
races. 

The unity of the Family of Nations in its internal relations has 
had many recent proofs, and it is becoming more clearly perceived 
that its interest is one, however temporary jealousies may divide. 
The many International Conventions and International Bureaus 
recently instituted, testify to a growing perception that the civilized 
world is one for the protection of civil rights. The spread of 
Treaties of Extradition testifies to a like perception in i-egard to 
more serious inroads on the rights of the citizen. The European 
Commission of the Danube has become a permanent instead of 
a temporary symbol of the joint action of Europe. The cessation 
of consular jurisdiction which follows on the annexation of 
territory previously in uncivilized hands, testifies to a common 
reliance on the justice of every State of the Family of Nations. 
The gi*owing tendency to appeal to arbitration for iiie settlement 
of minor differences has been happily crowned by the settled 
adhesion to that custom of the English-speaking States. 

When the truth is universally acknowledged that the Law of 
Nations is the law of the ruling minority of the earth, many 
difficulties of its development will be removed from the path. 
When the truth, of which a British General has opportunely 
reminded us^, is brought home to the consciousness of the 
Commonwealth — that every consideration of justice and humanity 
calls for the perpetuation of its rule over the inferior races — 
the outlines of an International Code will be within measurable 
distance. When the truth, that the maintenance of that rule is of 
life and death to the European peoples, comes home to the minds 
of all citizens of the Commonwealth, mental unity will be 
transmuted into political incorporation. 

M. J. Fabbelly. 

^ Lord Roberts, Times, December 4, 1893. 
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Lie TAeorie der Exceptianen nach klam^chem romisckem Reeht, Von 
J. VON Koschembahr-Lyskowski. iter Band, ites Heft : Der 
Begriff der Exceptio. Berlin: J. Quttentag. 1893, 8vo. xxiii 
and 174 pp. 

This is the first Fart (Heft I) of the first book of what promises to be 
rather an elaborate work on the meaning and e£Pect of the Exceptio in 
the Roman Law. It is a genuine product of a German workshop. It 
follows somewhat on the lines of Lenel's 'Urspruhg und Wirknng der 
Exceptionen * and a similar treatise by Eisele, but the author has got certain 
new views upon the subject which he states with clearness and much 
erudition. 

The common view about the Exceptio is that it was first introduced by 
the praetors, on grounds of Equity, as an indirect means of defence to an 
action. It was made use of in order to enable a defendant to defeat a claim 
which, though well founded in law, was liable to material objections which 
would have made its enforcement inequitable. In other words, the Exceptio, 
while leaving the plaintiff's nght formally subsisting, deprived it of all 
actual effect. It was made formally operatiye by the praetors inserting in 
the interUio of the formula a direction to the judge to inquire whether there 
were particular circumstances affecting the plaintiff's claim (e.g. the 
presence of malajidea), and to absolve the defendant if such were proved 
to exist. This is the notion of the Exceptio which seems to be indicated by 
Qaius in his Institutes (IV. § 116). 

Mr. von Koschembahr-Lyskowski, however, traces the origin of the 
Exceptio to a more fundamental conception. He holds that it arose out 
of an early realized distinction between substantive and applied law — 
between what he calls ' objektives Recht als solches ' and ' objektives Recht 
in eeiner Anwendung.' The former of these categories represents the idea 
of legal institutions theoretically considered —the ipsum jus; the latter 
category is concerned solely with the various means by which claims arising 
out of such legal institutions may be enforced by the tribunals — the 
actionet. 

The principles of the law as such, says the author, though they do 
generally do not always harmonize with the law in its application ; the 
two may be in ojiposition to each other. And this want of harmony 
is shown by the Exceptio. Where the law as such has been left unaltered 
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in its application the action to enforce it will take full effect; where its 
principles have been modified or reformed in their application an Excep- 
tion will be available In other words, an alteration of the law in its 
application is effected by the Exceptio. But by the Roman jurists, it is 
said, it was only 'objektivte Recht in seiner Anwendung' that was re- 
garded as of practical importance; substantive right as established by 
custom or statute was comparatively indifferent to them; it was to the* 
development of the law in its processual form that they devoted themselves. 
This view of the matter is supported by, inter alia^ the frequent opposition 
in the texts between the expressions ipso iure and ope exceptionis — an 
opposition which does not depend upon that existing between ius civile 
and ivs praetorium^ because even the Civil Law recognizes Exceptions, as, 
for example, the lex Fraetoria, the Senatus-consultum Yelleianum, &c. In 
short, in the author's view a plaintiff or claimant could only be said to 
have a positive legal right when he not only had an action but his action 
was not invalidated by the existence of any Exception. 

We cannot say that the arguments by which the author supports his 
theory are at all convincing. On the contrary the theory, viewed in the 
light of the texts, leads to numerous difficulties. It is difficult to see, for 
instance, how the rules as to prescription or compensation, as defences to 
an action, are to be explained by it. Is it to be said that the plaintiff in 
an action in which such exceptions exist has no substantive right remaining 
and that they are to be given effect to by the judge whether pleaded or 
not? For another thing the logical analysis involved in the distinction 
between the law as such tlnd the law in its application is much too abstract 
to have been realized by the Roman jurists of the Republic, who were above 
all things practical lawyers. Further, it seems necessary for the author's 
theory to hold that Exceptiones were admitted in the old forms of Quiri- 
tarian actions (the legis actiones)^ but of this there is no evidence. No 
doubt the later statute law, following the example of the praetorian 
method, introduced particular Exceptions which were to be enforced by 
the magistrates, in order to render ineffectual in action a right existing 
under the Jus Civile, as in the Senatusconsultum Yelleianum and Senatus- 
consultum Macedonianum, but this was done only occasionally and had 
apparently no such significance as the author supposes. 

In the latter portion of this Heft (pp. 1 15-170) the author proceeds to 
apply his general theory to particular kinds of Exceptions, and he takes 
as an illustration the Exceptio doli in its relation to an action based on 
a SlipukUio, In doing so he marks a distinction between what he calls 
formal-stipulation and causal- stipulation — the former embracing all cases 
in which the contracting parties had as their sole object the creation of 
a verbal contract without the presence of any material element inducing it ; 
the latter being based upon some material element such as loan or sale. 

In an Index prefixed to the volume the author gives a valuable collection 
of all the places in the classical sources of the law in which the words 
exceptio^ exdpere, repiieatiOy replicare, duplicatio, duplieare, and triplicatio 
are to be found. 

On the whole, it must be acknowledged that, while there is reason for 
doubting the soundness of Mr. von Koschembahr-Lyskowski's views, his 
work is one of much ability and characterized by thorough acquaintance 
with the Roman texts and modern literature of the subject. 

H. G. 
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A Treatise on the Foreign Powers and Jurisdiction of the British Croum. 
By William Edwabd Hall. Oxford: Clarendon Press; and 
London : Stevens & Sons. 1 894. 8 vo. x v and 304 pp. 

This is a masterly performance, as might be expected from the author of the 
standard English text-book upon International Law. It deals with topics 
.which, while of great practical importance, have hitherto been very imper- 
fectly explored, and could indeed be explored to good effect only by one 
whose previous studies have specially equipped him for the enterprise. 

It may perhaps be doubted whether, as a work of art, the book does not 
suffer from the attempt to comprise in it, probably with a view to rendering 
it, as far as possible, a complete vade mecum for constils, classes of questions 
which have little in common. Hence a ceiiain lack of unity, and a some- 
what ambiguous title. The ' Foreign Jurisdiction ' of the British Crown 
is well enough known, but what precisely are its 'Foreign Powers 't 
Mr. Hall explains in an introductory chapter in what sense he uses this 
term ; and we gather that the topics with which he proposes to deal are 
what we should be inclined to describe as : (i) the machineiy which a State 
is tacitly permitted to organize in foreign territory, for facilitating, or 
recording, acts perfoimed by, or events affecting, its subjects while therein 
resident; and (2) the coercive jurisdiction which is expressly conceded to 
a Western State in Oriental countries, or is assumed by it in uncivilized 
quarters of the globe. The two things are essentially different, and would 
best be discussed in separate treatises. If, for practical reasons, they must 
be dealt with in one and the same volume, it would seem preferable to draw 
the line between them as above, i.e. between non-contentious machinery 
and coercive jurisdiction, rather than to distinguish, as Mr. Hall has done, 
between 'Powers and Jurisdiction of the Crown in States of European 
civilization,' and ' Powers and Jurisdiction of the Crown in Eastern States, 
in Protectorates, and in barbarous countries.' The fact is that what Mr. Hall 
means by the * Powers of the Crown ' are very similar all the world over ; 
while its 'Foreign Jurisdiction' is exercisable only in Oriental and bar- 
barous countries. Mr. Hall's derivation of both species of rights from the 
well-established right of a State to protect its subjects from ill-treatment 
is also open to question. The right of a State to insist that its subjects, 
who, as Grotius says, ' sunt quasi pars Bectoris/ shall eveiywhere be free 
from injury, is rudimentary and obvious. But the right to exercise adminis- 
trative functions in foreign territory is precarious and of comity only, as 
may be seen in the stringent prohibition to any but German officials to 
administer an oath in Germany; while the foreign exercise of coercive 
jurisdiction is derived either from Treaty with an Oriental Power, or from 
quasi -sovereignty in an uncivilized country. On such points as these 
Mr. Hall i«>, however, well entitled to his own opinion, and there can be 
no doubt as to the value of the information contained in his book, or the 
skill with which he has managed to give a clear account of very tangled 
matters. He has had access to unpublished and confidential documents, 
and has made discreet use of his advantages. He has an admirable 
chapter upon the strangely misunderstood topic of 'Protectorates and 
Spheres of influence ' ; and in a manner which leaves nothing to be desired, 
and has never before been attempted, he discusses every question with 
reference to the British Constitution as well as to the Law of Nations. The 
Appendix contains the relevant Acts of Parliament and some of the Orders 
in Council. Besides a general index, there are indices of Statutes, of 
Orders in Council, of Cases and of Treaties. T. E. H. 
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TAe Lawn and Jurisprudence of England and America : being a series of 
Lectures delivered before Yale University, by John F. Dillon. 
Boston : Little, Brown & Co. London : Macmillan & Co. 1894. 
La. 8vo. xvi and 431 pp. (16^. net.) 

JuDGB Dillon writes in a generous and welcome spirit of piety towards 
the Common Law and the legal antiquities of the mother-country, and is 
abundantly courteous in acknowledgment and citation of English lawyers' 
work. Besides this, he wins the sympathy of the present reviewer at all 
events by relegating to a very subordinate place the bare and bald analysis 
with which the name of Jurisprudence has been too much bound up in 
England for the last generation or more. He rightly vindicates as the field 
of Jurisprudence the whole scientific treatment of law: nothing more, 
therefore not speculative ethics or politics ; but also nothing less. We 
should think well of such a book as a whole even if we thought less well 
of it in detail. Let us hasten at once to say that Judge Dillon is anything 
but an unpractical jurist. He has administered both Federal and State 
laws, and is the author of a well-known treatise on municipal corporations. 

This book is intended, in the first place, to give American students a taste 
for the history of our system, * our law in its old home,' as well as to intro- 
duce them to the general lines of its American development. So far as we 
can judge, it is excellent for those purposes. It does not profess to be, as 
it could not be, specially adapted for English purposes : but English students 
may consult many parts of it with advantage, and matured English lawyers 
who wish to revive their antiquarian memory, or to put themselves at the 
point of view of a thoughtful modem American, will find it pleasant and 
profitable reading. Our judicial system and the Inns of Court are treated 
with a light hand, but with adequate knowledge of things both new and 
old ; and the remarks on such practical topics as trial by jury and the 
possibilities of codification carry a greater weight of well-considered expe- 
rience than will be found in them, perhaps, at first sight by unprofessional 
readers, or even by lawyers who kave never tried their own hand at this 
kind of exposition. 

The learned author believes in trial by jury, but regrets the extreme 
narrowing of the functions of the Court which has been introduced by the 
statutes and constitutions of some American States. Few English lawyers 
will differ with him on this point. He is also an advocate for progressive 
and cautious codification, a subject on ' which American opinion is still 
much divided. The premature and over-ambitious New York Codes have, 
in our opinion, done much to perplex it with irrelevant matter. Judge 
Dillon complains that the habit of submitting to the Courts printed ' briefs ' 
which are really elaborate arguments is causing oral arguments to degene- 
rate. This is an evil of which we have not much experience here. If with 
us anything tends to leave no room for the arguments of the Bar, it is the 
oratory of aggrieved plaintiffs in person. St. Paul cannot have been ac- 
quainted wiUi the female plaintiff in person ; otherwise he would perhaps 
not have limited his censure to speaking in the church. There are some 
good illustrations of the scale on which American business has to be done. 
Hen often go a thousand miles to argue a case ; and Judge Dillon mentions 
one case in his own experience where opposing counsel from the extreme 
East and the extreme West met by special trains at Santa F^ in New 
Mexico, the full text of the pleadings having been sent on by telegraph. 

It may be worth while to point out a few small slips. The Common Law 
cannot be said to supply the rule of action * in all the British colonies and 

VOL. X. X 
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poBsessioDs/ One notable exception, the Province of Quebec, is not so very 
far from Yale. It is true that English criminal law prevails almost every- 
where, even where some other system of civil redress wholly or partly holds 
the ground, and that English judicial methods and the authority of decided 
cases have prevailed (we believe) without exception. It is not strictly 
correct to say that Bacon's scheme for restoring official reports 'bore no 
fruit.' The fruit, such as it was, was Hetle/s Reports (see Wallace on the 
Heporters, ed. Heard, p. 270). On p. 214 Jvdean is misprinted for Indian 
in a familiar quotation. 

F. P. 

The Law relating to Shipmasters and Seamen. By Joseph Kay, Q.C., 
Second Edition, by the Hon. John William Mansfield and 
Gborge William Duncan. London : Stevens & Haynes. 1894. 
La. 8vo. xcvi and 8^5 pp. 

This second edition is a distinct improvement upon the first. In the 
first place it consists of one volume, and that not too large for handling, 
instead of, as in the first edition, two volumes. In the second place Mr. Kay's 
practice of printing Acts of Parliament and commentary in one and tiie 
same type has been very wisely departed from. The words of an Act of 
Parliament have a virtue and too often a meaning which no other woids 
can possess, and no more serious defect can exist in a legal text-book than 
the possibility of mistaking the words of the commentator for those of the 
statute. The book purports to relate to shipmasters and seamen; but it 
contains, necessarily, a great deal of statute and other law that concerns 
merchants and shipowners perhaps more directly than shipmasters and 
seamen. The literature of Shipping law presents tlie peculiarity of possess- 
ing three or four standard works of authority, and some of them of exceeding 
bulk, which profess to deal with Merchant Shipping law generally; yet 
almost every chapter of these works is the subject of one or more distinct 
treatises, some of which are not less well known than the great standard 
works from Lord Tenterden s * Abbott on Shipping ' downwards. In this 
state of things it is inevitable that the labours of the various authors should 
cover a great deal of ground that is common to all of them. 

The subject of codification is one upon which every writer on Shipping law 
has something to say. The introduction of a codifying Merchant Shipping Bill 
into the House of Commons in August, 1893, seriously interfered witih the 
production of Messrs. Mansfield and Duncan's work at the time when it was 
ready for publication. That bill has not yet become law, and in the existing 
state of the political atmosphere there is no certain prospect of its becoming 
law within any definite or measurable time. A wise discretion was exercised 
by the editors and publishers of the new *Kay' in not waiting for its 
appearance upon the Statute Book. The Merchant Shipping Act, 1854, 
contains 548 sections, and is one of the longest Acts of Parliament now 
in existence; yet it passed through Parliament in a very short time. 
Things are altered now, and the codification of the innumerable Acts that 
have been piled upon the great work of 1854 will probably not be acoom- 
plished so easily. 

Authors and editors of works upon Shipping law have a responsibility 
that is, perhaps, not generally appreciated in tMs country. Every English 
colony, almost every port in all the world where British ships resort, is 
more directly afiected by the Merchant Shipping Acts than by any other 
class of Acts passed by the Imperial Parliament. It is not too much to say 
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that these Acts, without text-books to guide one through them, are a track- 
less wilderness ; and, what is worse, the statutes themseWes are not always 
to be had in colonial ports. Nevertheless they have to be administered in 
every British colony as frequently and as exactly as they are administered 
by Uie police magistrates in London. The value of a 'Kay upon Ship- 
masters and Seamen' in such places is inestimable. And not only the 
words of the statutes, but the words of commentators, receive necessarily 
in the outlying regions of the British Empire an attention and acquire an 
authority that would perhaps surprise their authors. It is all the more 
necessary, under these circumstances, that statutes and commentary should 
appear, as they do in the second edition of ' Kay/ in different type. One 
other improvement we notice in the new * Kay.' Far more care is taken 
in stating in the text itself, where the words of a standard work are used 
to enunciate the law, the name of the author to whom those words belong. 
In the first edition this was not always the case. The luxurious bulk of the 
first edition has necessarily been much curtailed ; but not, so far as we have 
discovered, at the expense of mattei*, but only of margin and 'spacing.' 
The old * Kay ' was one of the most extravagant volumes in this respect 
throughout the whole of modem legal literature. 

It is almost presumptuous for the reviewer of a book that represents the 
amount of labour which has been expended upon ' Kay ' to express more 
than a general opinion of the character of the work in respect of its accuracy 
and completeness. The experience of practitioners must be the ultimate 
test iu such matters. The ciiticisms we had noted are exceedingly minute. 
It is doubtful whether (p. 568) the proceeding in rem was the ancient 
foundation of a salvage suit. Salvage was probably awarded by way of 
a quantum meruit by the common law courts before the proceeding in rem 
was heard of and before an Admiralty Court existed. ' No admiral ' 
(p. 608) * shall as such .... take .... any wreck/ These are the words 
of a statute, and at one time had a very real meaning. Now they are of 
doubtful import, and without some historical explanation are somewhat 
ambiguous. Only one misprint we have found, * no* for * on ' (p. 588). Owners 
appearing in a collision action in rem in Admiralty cannot be made liable, 
except for costs, 'beyond the value of ship and freight' (p. 521); it may be 
doubted whether The Dictator, 1892, P. 304, does not affect some of the 
decisions upon which this statement is founded. A stationary vessel will 
be in fault for a collision at night if she has no light up ; and that although 
the other ship might have avoided her. This is not quite clear from 
the statement at p. 512. The 'ancient' law of the Admiralty is referred 
to (p. 523), and elsewhere as a recognized and known code or system. In 
the absence of reports and authorities from contempomry documents as to 
what law the Admiralty Court really did administer before the beginning 
of the present century, we doubt whether it is safe to state what the ancient 
law of the Admiralty was. There is reason to suppose that the rule of 
division of loss in case of collision was, like the married women's restraint 
upon anticipation, an ' invention,' not indeed ' of the Chancellors,' but of 
the Admiralty judges in not very remote times. We should advise a master, 
though ' bound foreign,' to see to his hand lead-line before his deep sea line 
(p. 62); but it is impossible and perhaps misleading to specify the matters 
which a master has to attend to in connexion with the equipment of his 
ship. It would not be out of place to warn those who are responsible for 
writing up a ship's log that entries made before an event are still less reliable 
than entries made long after it. It is not an unknown practice for the 
routine entries to be made long in advance of the event. In the C. S. Butler. 

X % 
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(p. 544) the craft in question was not a Thames lighter generally so called, 
but a Trinity House sailing baUast lighter. 

The nature of these ol^eryations will show that a perusal of the new 
edition of ' Kay ' has supplied nothing but minute points for criticism. The 
conclusion arrived at is that Messrs. Mansfield and Duncan have done an 
exceedingly laborious work with great accuracy and completeness. 



The Sale rf Goods Act^ 1893, including the Factors Acts, 1889 and 1890. 
By His Honour Judge Chalmers. London : W. Clowes & Sons, 
Lim. 1894. (10^. 6d,) 

These can be no such thing as an authonzed exposition of an English 
statute save by the judgment of a Superior Court. But if there could be, 
then Judge Chalmers would be the best authorized exponent, as he is in 
subatance the author, of the Sale of Goods Act. Much of the work is of 
course identical with the learned Judge^s Digest published a few years ago, 
which was founded on the bill as it stgod at an earlier stage, lliis being 
so, there is no great occasion for critical comment. Every one who expects 
to have much to do with commercial cases will provide himself with the 
book as a matter of common professional prudence. It does not profess to 
supersede the fuller treatises ; e. g. the decisions on s. 1 7 of the Statute of 
Frauds, now replaced by s. 4 of the principal Act, are relegated to the 
Appendix, and are there dealt with oiJy in a summary way. Note A. in 
Appendix II. on the use of the terms Contract, Condition, and Warranty, 
was partly foreshadowed in a paper read by Judge Chalmers at the Oxford 
Law Club, and printed in this Review in 1892. It will be found of con- 
siderable interest. The reader will not fail to note the learned author's 
warning in the text (p. 2 1) that ' many stipulations which are commonly 
spoken of as warranties are really conditions precedent, and have always 
been given effect to as such.' 

We do not think we trespass beyond the bounds of fair comment on 
matters of public interest in congratulating Judge Chalmers, as we are sure 
the whole profession does, on his recovery from the accident which lately 
befell him at Oibraltar, and which, serious as it was, might easily have been 
worse. 

The Law relating to Parish Councils, By George Humphreys. 
London: Stevens & Sons. 1894. 8vo. xxxix and 412 pp. 
{^s. 6d.) 

The Local Oovemment Act, 1894. By Walter C. Rtdb. London: 
Beeves & Turner. 1894. 8yo. xxxvi and 2(88 pp. (7^. 6d.) 

The Local Oovemment Act of 1894, whatever its merits or defects, will 
at any rate not suffer from a want of guides to its interpretation. 

The title of Mr. Humphreys' book is likely to be popular, though it does 
not suflSciently comprehend the whole of its subject-matter, viz. the Local 
Oovemment Act 1894. It contains the relevant sections of a large number 
of statutes (several being printed in eoctenao), as well as the various circulars 
and orders of the Local Oovemment Board up to the end of April, and to 
this its somewhat bulky form is to be attributed. When it is remembered, 
however, that the present statute incorporates portions of about thirty other 
Acts of Parliament, it cannot be said that the considerable space which the 
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author has devoted to bringing some of these togeliher has been in any 
degree wasted. A short sketch of the scheme of Local Government before 
and after the year 1888 would have rendered the scope of the present 
enactment more intelligible to the mind of the lay reader. The volume is 
not overburdened with notes, but by means of frequent cross-references the 
Act is left as far as possible to explain itself by itself. The author indeed, 
while doubtless trying to avoid any appearance of captious criticism, has 
somewhat ignored the difficulties of interpretation which must arise in the 
practical working of a statute which inaugurates such far-reaching changes 
in the administration of rural affairs. Various questions present themselves 
as to the position of chairman. If, for instance, tinder section 3 (8) the 
chairman of the Parish Councillors is not elected from their own body, will 
the full number of the members of the Council exceed by one the maximum 
number to be fixed from time to time by the County Council under 
section 3 (i)1 No notice, again, is taken of the apparent inconsistency 
between section i (z), which (as amended) determines t^at every rural 
parish with a population of 300 cr upwards shall have a Parish Council, 
and certain olJier sections of the Act, where the words 300 have been 
left unamended by Parliament instead of 300. The index is full and 
accurate, but on the other hand the want of any index to the numerous 
statutes referred to in the text and notes, and a similar want as r^ards the 
cases cited, are rather serious defects. 

Mr. Ryde*s edition compares favourably with many of its many rivals in 
point of careful editing and general utility. The short introductory chapter, 
while attempting nothing in the way of general criticism, is as lucid as the 
intricate nature of the subject will permit. In a work intended for the use 
of laymen as well as lawyers, a little more might have been said on the 
novel power conferred on the Parish Councils of hiring land for allotments, 
and also as to the duties and liabilities of the trustees of public property 
and charities, who are to take the place of the present overseers. It is 
a little unfortunate that the early appearance of the volume in print pre- 
vented the inclusion of the various circulars of the Local Government 
Board which have been issued to the County Council and to Town Councils 
of County Boroughs, as to the powers and duties which devolve on those 
respective bodies for the purpose of bringing the Act into operation. The 
order of the Local Govemment Board of the 37 th of April last, containing 
regulations as to inquiries and notices during 1894, is omitted for the same 
reason. There is a fairly full index, but separate references might have 
been included to such important subjects (among others) as voting, expendi- 
ture, qualification, and illegality, without adding unduly to the number of 
its pages. The note on section 14, subsection (3), as to the appointment 
of additional trustees, is hardly as clear as it might be, and there would 
seem to be no reason for the doubt expressed as to whether the appoint- 
ment given to the Parish Council under that subsection is vested in the 
parish meeting, where there is no Parish Council under section 19 (5). 



Tie Law of Principal and A^ent. By Eric Blackwood Weight. 1894. 
LondoQ : Stevens & Sons, Lim. Svo. xl and 498 pp. {lis.) 

Sevsral more or less excellent reasons are adduced by the author in the 
Preface in justification of his bringing out a fresh treatise on the Law of 
Principal and Agent. This — for the present, at least — is one of the subjects 
for the Bar examination, and the work may thus justify its existence as 
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a text-book, though it is more likely to be of uee to the practitioner than 
to the student. The principal argument, however, in favour of the present 
volume is that the second edition of Mr. Evan's work i8t>ued in 1 888 is the 
last on the subject. Since then not only have many fresh judicial decisions 
been given and doubtful points cleared up, but the industry of Parliament 
has produced several new statutes, such as the Factors Act of 1889, the 
Gaming Act of 1892, and the Married Women's Property Act of 1893, 
which affect the law of agency in several particulars. The relevant portions 
of these enactments are given in the appendix, and the Sale of Cklods Act 
of 1893 — ^the most recent instalment towards the formation of a code — is 
given in extenso. The author s style is commendably clear and precise, 
and his criticism of the various definitions of the term agent, which he 
brings together in the introductory chapter, is logical and exact. The 
question of commission agents is well dealt with, and the group of cases 
connected with the subject are of especial value, as several which are only 
reported in the Times Reports are not found in other text-books. 
Among these are the recent cases of Alexander v. Datfis, 2 Times Reports 
142, Henry y, Lows&n, 2 Times Reports 199, and Noah v. Otoen, 2 Times 
Reports 142, as to the right to revoke a commission agent's authority, and 
terminate his employment without notice, a matter we should have thought 
to be clear on principle, though repeated attempts have been made to 
question it in the Courts. The chapter on the authority of an agent 
contains a useful summary of the law as regards auctioneers. There is 
a slip on page 9, where the author, referring to the general incapacity of 
married women to contract as affected by the Married Woman's Property 
Act, 1882, says, ' She can now bind herself only if she has separate estate at 
the time of entering into the contract,' and so forth. But by the Married 
Women's Property Act, 1893 (with which the author deals on the next 
page), it is expressly provided that every contract thereafter entered into 
by a married woman otherwise than as agent, ^ shall be deemed to be 
a contract entered into by her in respect to and to bind her separate 
property whether she is or is not in fact possessed of or entitled to any 
separate property at the time when she enters into such contract.* 

There are a few typographical errors, as, for instance, where the name of 
the author of the Act, 30 & 31 Yict c. 29, is given in some places as Leman 
instead of Leeman. The case of Henry v. Loweon again is reported in 
2 Times Reports, not at page 142 — as is printed in the Table of Cases — but 
at page 199. These trifling defects, however, do not seriously detract from 
the usefulness of the work, which is practical and well arranged throughout, 
contains an excellent index, and fairly covers the whole of ti^e ground with 
which it proposes to deal. 



Tie Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Vict. 
c. 51). With an Introduction, and notes of all judicial decisions 
under the Act. By Ernest A. Jelf. London: Sweet & 
Maxwell, Lim. 1894. 8vo. xviandi79pp. (5^.) 

Mb. Jelf has here reprinted a paper on the Corrupt Practices Act, which 
originaUy appeared in the Law Times, as an introductory chapter to an 
annotated edition of the Act itself. 

The notes are fall and clear, and the book supplies much useful informa- 
tion in a compact and convenient form. The introductory chapter contains 
an excellent account of the objects of the Corrupt Practices Act, the methods 
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adopted for attaining those objects, the criticisms to which the provisions of 
the Act have been subjected, with an estimate of their practical justification. 
It were much to be desired that writers on legal subjects, especially where 
those subjects are technical and largely depend upon statutes and the con- 
struction of statutes, would do as Mr. Jelf has done, and give the reader 
a clear notion of the general bearings of the matter in hand, before plunging 
him into a maze of statement and comment. Mr. Jelf has done well to call 
attention to the great injustice which may be suffered by a respondent where 
the real mover in the petition puts up a man of straw as the ostensible 
petitioner. The maintainor of the suit must find a deposit of £1000, and 
must of course pay the expenses incident to his own case, but by multiply- 
ing allegations of corruption he may put the respondent to an enormous 
expense, and if the charges are unfounded the only source from which this 
may be recovered is the nominal petitioner, who is not worth powder and 
shot. 

The note on the Parliamentary law as to agency is not so satisfactory as 
the introductory chapter. Mr. Jelf does not distinguish — indeed, he hardly 
seems to grasp the distinction — between the liability arising from the fact 
of employment and the authority given to an agent to employ others on the 
candidate's behalf. Whether the candidate is liable or not to suffer for the 
corrupt or illegal act of his supporter must depend on the fact of employ- 
ment of the wrongdoer by the candidate, and this again may depend upon 
the extent of authority which the candidate has expressly or impliedly given 
to an agent to engage others to work for him. But in five cases out of six 
in which the word ' agency ' occurs in this excursus, it would be infinitely 
better to use the word * employment.' It is unfoi-tunate that the English 
language supplies no handy expression for ' the person employed.' For the 
so-called agent is in most cases a person employed to do certain work, and 
is certainly not invested with an authority to do it unlawfully. 

It would be especially convenient in a book of election law that dates 
should be affixed to the cases cited. 



Juridical Equity. Abridged for the use of Students. By Charles E. 
Phelps. Baltimore: E. Curlander. 1894. 8vo. xxxii and 436 pp. 

Mb. Phelps modestly calls his book a hornbook, because its aim is to deal 
with the few central principles of equity. But we think he could have 
followed no better plan than this ' elementary ' one, whether he meant it for 
students or practitioners. The best exponents of the law whom we have 
known have always adopted this system, that of ^petere forUes. To group 
illustrations around the elementary principles is the second thing. At this 
point most men who write books stop. Mr. Phelps goes further, enlivening 
his pages with references to much modem literature which is in no law 
library. Not content with referring on a single page to Bacon, Sir John 
Seeley, and Pascal, he cites the Pickwick Papers on oaths at half a crown 
apiece, and on the next page quotes a phrase of Garlyle*s. We have no sort 
of quarrel with this way of writing a book. Indeed we think it an excellent 
plan which might be widely followed. It would certainly attract many who 
are now repelled by legal text-books. Mr. Phelps writes clearly, ably and 
well, wisely giving the bulk of his space to the jurisprudence, the remainder 
to the procedure, of equity. It is too late in the day to complain of the 
tiresome system which prevails across the water of referring, not to pages, 
but to paragraphs. But we think it inconsistent for the table of cases to 
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refer to the pages, while the index of the hook refers to the paragraphs. 
And it is surprising to find ' Meeson and Welshy, Law Reports of/ as one 
of the heads in Mr. Phelps' index. 



An Inaugural Lecture on the fate of the Roman Law north and south of 
the Tweed, delivered at All Souls College, by Henry Goudy. 
London: Henry Frowde. 8yo. 33 pp. (i«. net.) 

In Scottish legal history we bow to the authority of Mr. Bryce's successor 
at Oxford, who comes from the chair of Roman Law at Edinburgh. In his 
English history we cannot accept the Romanizing view which he favours. 
With regard to the Germanic view which prevails among English scholars 
he observes, * Nothing like this happened elsewhere in Europe.' Exactly so. 
In what part of Europe other than England were laws issued in the 
vernacular before the twelfth century 1 The example of Ireland will rather 
confirm than weaken the Germanic case. And on the Romanizing hypothesis, 
as Mr. Freeman once said to the present writer, ' Where is your English 
Gregory of Tours ? ' And as to the supposed keeping alive of the civil law 
by churchmen who were 'allowed their own judicature and their own 
procedure/ surely Prof. Goudy knows that there were no separate eccle- 
siastical courts before the Norman Conquest. It is true, hawever, that the 
state of early English ecclesiastical law and its relations, e. g., to the Theo- 
dosian code stand in need of further investigation. Then, after the Conquest, 
so far from the authority of Bracton * in the law courts and with subsequent 
text- writers ' being * generally admitted,' as Prof. Goudy expects it to be, 
it is a commonplace of English legal hist(»y that Bracton is not an authority 
in our law. Moreover, no one who has studied Bracton can fail to recognize 
that, whenever there is a real conflict between Roman and Germanic law 
(take for a striking example the sale of goods), Bracton sends the Roman 
i-ules to the wall without hesitation. Prof. Goudy has taken up what we 
cannot but think a hopeless adventure. Woden and Thor are too strong 
for him. But the vanquished Roman cause could not desire a better Cato. 



We have also received : — 

The Anglo-Saxon * Township! By W. J. Ashley. Reprinted from the 
(Harvard) Quarterly Journal of Economics. 8vo. 19 pp. — Mr. Ashley's first 
point is that township = vUlata, the men not the place, in its primary 
meaning. We are not aware that any one has asserted the contrary, but 
Mr. Ashley is entitled to the credit of having emphasized a correct if not 
very important proposition. Another point is that villa was not a mere 
translation of tun, but a real concurrent equivalent. This depends on the 
much larger question whether any one, outside a limited number of learned 
religious persons, habitually spoke Latin in Britain (not to say England) after 
the Roman occupation. We are open to persuasion, but not persuaded. 
Then Mr. Ashley proceeds to minimize the functions of the Anglo-Saxon 
township. He is of course aware that for some years past the notion that 
there was a judicial township court has been generally abandoned (e. g. Sir 
F. Pollock's Oxford Lectures, p. 130). And Dr. Stubbs wrote long ago 
(Const. Hist. i. 84, ist ed. 1874): *That the markmoot was a court of 
justice, as Kemble conjectures, Eeems altogether improbable.' Again he 
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distinctly says of the vill that * it is capable of holding assemblies . . . but 
it is not a court of justice' (3rd ed. p. 54). On the other hand we are not 
at all disposed to think with Mr. Ashley that the words ' with witness of 
his township ' in the laws of Edgar do not mean anything formal. Taking 
witness was a perfectly formal act down to the Norman Conquest ; casual 
talk to one's neighbours would by no means do as weU. That the reeve 
and four men, in the laws of Henry I, appear in the county court as subor- 
dinate to the lord and his steward is quite true. What is remarkable in 
the early twelfth century is that they should still be there at all. See 
also in Domesday, i. 179, 269, &c. for the duty of suit to shiremoot and 
hundred on pain of fine, and cf. Stubbs, Const. Hist. i. § 50. 

Bourdin'a Exposition cf the Land Tax, Fourth Edition. With a new 
and exhaustive index by the late F&edesick Humphbsts, and digests of the 
eases decided in the Courts by Chablbs C. Atchibok. London: Stevens & Sons, 
Lim. 1894. Sm. 8vo. xii and 228 pp. (7#. 6d.) — This weU-known book 
has been carefully edited and brought up to date. Regina v. The Land Tax 
Commissioners for the Hundred of Ivychureh, Kent, heard on Feb. 19, 1894, 
is actually included in the Digest. The position of the editors, hoih being 
deputy registrars of Land Tax, gives them considerable practical knowledge 
of the working of the Acts, and we are of opinion that the present edition 
quite maintAJna the character of the book. The full index, the tables for 
computing the consideration money payable for the redemption of land tax, 
and the very full head-note which precedes the judgment in each of the 
cases given in the appendix, are new features in the book, and will be useful 
to the practitioner. 

The Trustee Act, 1893. By Arthub Lee Ellis. Fifth Edition. 1894. 
London: Stevens & Sons, Lun. 8vo. xii and 156 pp. {6s,) — Mr. Ellis has 
furnished the profession not only with a well-printed copy of an important 
statute, but has appended to each section a short risumS of the law relating 
to the subject of it. Without being, or indeed, as he himself points out in 
the prefjBhce, without pretending to be, exhaustive treatises, these statements 
of the results of the authorities are, so &r as they go, clearly and accurately 
expressed. The book, the popularity of which is shown by its speedy 
attainment of the honours of a fifth edition, also contains schedules affording 
authenticated information as to dividends and other particulars of securities 
authorized by the Act. It would assist practitioners if in future editions 
Mr. Ellis were to include a table showing which sections of the repealed 
enactments correspond with those of the consolidating statute. 

Indermawr's Manual of the Principles of EqwJty (3rd edition. London : 
Geo. Barber, 'Law Students* Journal' Office. 1894. xxiii and 481 pp.^ is 
a handbook of equity for students, an edition of which apparently lasts four 
years. Mr. Lidermaur has been at pains to make his statement of the 
distinctive principles of equity short, which is a fSar more difficult thing to 
do than to write at length. His illustrations are well chosen from among 
the modem cases which are most likely to stick in the student's memory. 
He is up to date : witness his citation of the Lands Allotment Company's 
case, deciding that directors are trustees who. can now plead the Statute of 
Limitations. Taught by a large experience, bis effort has been to make his 
book more explanatory and more comprehensive. And we do not see that 
this effort has in any wise failed. His book has no great claim to originality. 
It is a good business-like exposition of a large subject in manageable 
compass for the use of students who seem to value it as it deserves, 
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Elding Cases, arranged, annotated, and edited by Robsbt Campbell. 
With American Notes by Ibviko Bbownk. Vol. I. Abandonment — Action. 
London : Stevens & Sons, Lim. Boston, Mass. : The Boston Book Co. 
La. 8yo. xxix and 829 pp. {2^8, net.) — This handsome volume promises 
well for the excellence of the series which are to follow. The alphabetical 
arrangement of subjects is intended to combine the advantages of a selection 
of cases with those of a digest, and comprises all kinds of topics both of 
Common Law and Equity. The ' ruling ' cases seem to have been well and 
carefully chosen: but we do not understand why the most important 
American decisions have not been admitted on the same footing as English 
ones. To men who are without large libraries the series will no doubt be 
of great service. Practice cases are included (e. g. under the title ' Aban- 
donment'): it seems doubtful whether these can be of extensive utility in 
a work intended for the American as well as the English market. 

Prhds de Droit international public ou droit dea gens. Pai* R. Pibdb- 
Lii^YBE. Paris: F. Pichon. 1894. 603 pp. — This is the first volume of 
a new book on International Law. It deals with the relations of states 
with each other in time of peace. If the second volume is to be devoted 
to their rights and duties in time of war, the latter will enjoy propor- 
tionately fuller treatment. Many books have appeared in France during 
the last few years on International Law, which (public as well as private) 
is now a compulsory subject in French legal education. A consequence of 
this is that eveiy legal faculty has its courses of public and private inter- 
national law, and the lecturers publish a book on the subject as a matter 
of course. Some of them are accurate, others inaccurate compilations. 
A few are of better. quality. Among these is that of M. Piedeli6vre. 

Etudes de droit intemationod conventionnel. Par LioN Poinsabd. 
Paris: F. Pichon. 1894. 600 pp. — This is the first volume of a treatise 
on the international arrangements by which a number of matters have of 
late years been regulated. The present volume deals with carriage by sea, 
railways, posts, telegraphs and telephones, treaties of commerce, coinage, 
weights and measures, copyright and patents, designs and trade-marks. 
The author is in a good position, as general secretary of two International 
Unions, to deal comprehensively with such a subject. 

The Sale of Goods Act^ 1893. With Introduction, Notes, and Index by 
J. M. Lblt and W. F. Ceaies. London : Sweet & Maxwell, Lim.; Stevens 
& Sons, Lim. 1894. {is) — This is the second of a series of cheap annotated 
editions of important Acts. As the publishers put it, ' for a small annual 
subscription (io«.) the subscriber will be kept up to dat« in the legislation 
of the year,' 

The Revised Reports, Edited by Sir F. Pollock, assisted by R. Campbell 
and O. A. Saunders. Vol. XIV. 181 2-18 15. (i & 2 Dow; G. Cooper; 
16 East ; I, 2 Maule & Selwyn ; 4, 5 Taunt. ; 3 Camp.) La. 8vo. London : 
Sweet & Maxwell, Lim. Boston, Masa. : LitUe, Brown & Co. 1894. xviii 
and 886 pp. (25*.) 

Outlines of the law of Torts. By Richabd Eingwood. Second Edition. 
London: Stevens & Haynes. 1894. 8vo. xli and 253 pp. {los, 6d.) — 
Review will follow. 

The Protected Pnnces of India. By W. Lee-Waeker. London : Mac- 
millan & Co. 1894. 8vo. xix and 389 pp. — Review will follow. 
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The Law of Patents, By Henbt Cunynqhame. Loudon : W. Clowes 
& Sons, Lim. 1894. 8vo. Ixxiv and 635 pp. (25*.) — Review will follow. 

The Student's Guide to Procedure in the Queens Bench Division and to 
the law of Evidence. By John Ikdebmaur and Chablbs Thwaites. 
London: O.Barber. 1894. 8vo. 97pp. (5«.) 

The Law of Trade-Marks, Trade^Name and Merchandise Marks. By 
D. M. Kbbly. London : Sweet & Maxwell, Lim. 1894. 8vo. xlviii and 
752 pp. 

A Practical Treatise on the Criminal law of Scotland. By J. H. A. Mac- 
DONALD. Third Edition by the author and N. D. Macdokald. Edinburgh : 
W. Green & Sons. 1894. 8vo. xv and 652 pp. (31*. 6d.) 

The Law of District and Parish Councils^ being the Local Government 
Act, 1894. By John Lithiby. London: Effingham Wilson. 1894. 8vo. 
xii and 515 pp. 

Cases on Constitutional Law. Part I. By J. B. Thayeb. Cambridge 
(Mass.) : Charles W. Sever. 1894. 8vo. xi and 448 pp. 

The Annual Digest, 1893. By John Mews. La. 8vo. xxxvand 377 pp. 
London : Sweet & Maxwell, Lim. ; Stevens &, Sons, Lim. 1894. 

BiU of Lading Exceptions. By Henby £. Pollock, [flong Kong.] 
1894. 8vo. XV and 100 pp. 

How to become a solicitor. By T. F. Uttley. London : Stevens & Sons, 
Lim. 1894. 8vo. viii and 184 pp. (5^.) 

A Manual of the Law and Practice in Affiliation Proceedings. By W. H. 
BoTT. London: Stevens & Sons, Lim. 1894. 8vo. xi and 158 pp. {'js.6d.) 



The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous co^nmumcation. 
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NOTES. 

WITH this number the Law Quarterly Review completes its 
tenth volume. It has been thought right, for the con- 
venience of subscribers and others who may wish to refer to back 
volumes, to issue a complete index of contributors, subjects of 
articles, and books reviewed, on the same plan which was applied 
by the late Mr. Q. Croom Robertson; to the general index to 
the first ten volumes, and afterwards the whole first series, of Mind. 
This makes it needless to publish a separate index to this volume. 
We do not think it necessary to take a formal survey of our 
past work on this occasion; but we must express our thanks 
to the learned contributors who have enabled this Review to 
do justice to both scientific and practical topics of legal interest 
within almost a larger range than we hoped for at first. Having 
counted among our contributors the late Sir James Stephen, the 
late Lord Bowen, Lord Justice lindley. Sir Edward Fry, Lord 
Davey, Mr. Justice Wright, Judge Chalmers, and Judge Holmes 
of Massachusetts, such representatives of special branches of 
learning and applied legal science as §ir Howard Elphinstone, 
Mr. Challis, and Mr. Ubert, and in the political and historical 
borderlands of law such helpers as Sir Alfred Lyall, Mr. Yinogra- 
dofi*, Mr. J. H. Round, and Freeman, for too short a time the 
Editor's colleague at Oxford, we should indeed be unreasonable if 
we were not more than satisfied with the quality of the support 
we have received. We have the satisfaction of believing that the 
encouragement of our example had something to do with the 
foundation of the Harvard Law RetneWy in whose pages have appeared 
some of the most important additions lately made to our historical 
knowledge of the Common Law. As for the quantity of interest 
shown either here or in America in the study of law as a science, 
there is perhaps room for increase. But let us be thanki'ul for 
what there is. F. P. 

VOL. X. Y 
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Where a judge merely follows a reported case his. decision 
adds little, if anything, to the authority of the case, but where 
he independently arrives at the same conclusion as that reported, 
the result is very different. An example will make this clear. 
For simplicity, I will suppose that eighty per cent, of the decisions 
of each judge are correct It follows that out of loo decisions 
given by A^ 80 are correct, 20 incorrect. When B has the same 
points before him as Ay he will decide correctly, and therefore 
agree with A in eighty per cent, of the 80 cases that A decided 
correctly, i. e. in 64 cases ; while he will decide incorrectly, and 
therefore agree with A in twenty per cent, of the 20 cases that 
A decided incoixectly, i. e. in 4 cases. The result being that the 
decisions of A and B are correct in 64 out of the 68 cases, i. e. 
16 out of 17, or about ninety-four per cent, of the cases, in which 
they agree. H. W. E. 

The headnotes of three consecutive House of Lords cases in the 
Law Reports — Kamlyn 8f Co. v. Talisker Distillery^ '94, A. C. 20a ; 
Richardson, Spence ^ Co. v. Rowntree, ib. .21 7 ; Hedley v. Pinkney 8f Sons 
8. 8. Co., ib. 222 — exemplify in various degrees all the faults of 
which we have repeatedly complained, and do not give any 
sign of improvement. Hedleys case is the worst treated, but in 
none of them is any substantial help given to the reader for 
ascertaining the real point of the decision. 



On the other hand, Brisbane (Municipal Council of) v. Martin, 
'94, A. C. 249, applied to a case from Queensland, in Lord Ash- 
bourne's words, * the settled rule ' (as to setting aside the verdict 
of a jury) ' which has prevailed for a number of years in this 
country.' It may be good to report such a case in Queensland 
if the Courts of that colony have not learnt elementary law. 
There is no reason for reporting it here. 



From the judgments in Hamlt/n v. Talisker Distillery, '94, A. C. 
202, 6 R. July, 14, the following pi-opositions may be, with 
more or less certainty, deduced. 

First : When a contract is entered into between parties residing' 
in different countries, as for example England and Scotland, where 
different systems of law prevail, the legal effect of the contract is 
to be determined by reference to that law, whether English or 
Scotch, which the parties intended to govern the whole, cyr it may 
be a part of the contract. 

Secondly: There is no necessity for a contract being governed 
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wholly by the law of one country. There is nothing, speaking 
generally^ to prevent persons who are entering into an agreement 
making it part of the terms that as to certain matters the agreement 
shall be governed by the law of England, and as to certain other 
matters by the law of Scotland. 

Thirdly : The validity and even the legality of a term in a 
contract often does in fact depend on the will of the parties. This 
assertion sounds paradoxical and disputable, but if properly under- 
stood it is incontrovertible. Persons who enter into a contract 
under the law of England cannot, it will be said, at their own 
choice validate agreements which under English law are voidable 
or void. This is true. But it is also true that the parties to 
a contract can within certain limits determine what is the law 
by which their agreement is governed, and therefore can in effect 
determine whether it be valid or not. The contract dealt with 
in Hamlin v. Talisker Butillery contained an arbitration clause 
which certainly was invalid under the law of Scotland, and it 
is perfectly clear that if not the whole yet certainly the greater 
part of the contract was to be performed in Scotland, but the 
parties while contacting mainly with a view to the law of 
Scotland agreed that the arbitration clause should in effect be 
made subject to the law of England, under which law it was 
perfectly valid. They therefore in effect determined that the 
arbitration clause, which is not opposed to any rule of English 
law, should be valid. 

Fourthly: No country can be called upon to enforce rights, 
the enforcement of which is opposed to the policy by which is 
meant the broad fundamental principles of the law of that country. 



None of the principles established or confirmed by Hamlyn v. 
Talisker Dulillery, '94, A.C. ao2, 6 R. July, 14, are new. They are well 
known to every person versed in English decisions as to the conflict 
of laws. But their authority is greatly strengthened by their 
being definitely propounded in a case decided by the House of 
Lords. The utterances of their lordships moreover form an ad- 
mirable example of that kind of judicial exposition in which 
English lawyers, when taken at their best, excel. There is nothing 
more curious and from one point of view more important than 
the contrast between the mai'vellous ability with which English 
judges apply and expound the general principles necessary for 
the decision of a given case, and the equally astonishing narrowness 
with which they often interpret statutory enactments. The main 
reason for dreading codification is the fear that our judges should 
decline to treat a code as a body of principles and look upon 

Y 2 
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it as they generally do upon a statute, as a series of rules which 
admit only of the strictest verbal interpretation. 



How far is a passenger travelling by a railway or on board 
a steamboat bound by conditions written on or referred to by 
his ticket when he has in fact never read them? The decision 
of the House of Lords in Richardson Sfc. v. Rowntree, '94, A.C. 217, 
gives at least a partial, and as far as it goes a satisfactory reply 
to this question. A traveller is not bound by conditions which, 
when he takes a ticket, he does not know to exist and to which 
his attention is not directed by the company in a reasonably 
sufficient manner. When we allow for the tendency of juries 
to sympathize with every traveller who has suffered damage in 
person or property through the real or supposed negligence of 
a company, we may perhaps assume that the doctrine laid down 
in Richardson v. Rowntree will protect travellers by land or sea 
from any gross injustice. Still it must be admitted that the power 
of companies and other carriers to exempt themselves from liability 
for negligence often leads to unsatisfactory results and is not based 
on any very clear principle. It is almost idle to treat the matter 
as one of contract. A passenger when going on board a steamship 
never really knows the terms of the contract into which he is 
supposed to enter. More than this, he is not in a position, if 
he knew and had read every condition printed on or referred 
to by his ticket, to bargain with the steamship company. No man 
probably will be found who has declined to take a ticket, say 
for a passage from London to Boulogne, because when he received 
it he discovered that the conditions were too favourable to the 
company whose steamer he was entering. Perhaps it would be 
better if the legislature set aside in these cases all reference to con- 
tract, enacted specifically what should be the liability of earners, 
and prohibited so-called contracts by which statutory liabilities 
were evaded. 

The actual decision of the House of Lords in Palwer v. Wick and 
PuUeneytown Steam Shipping Co.^ '94, A. C. 318, 6 R. Aug. 39, that 
the rule or supposed rule in Merryweather v. Nixan, 8 T. R 186, 
16 R. R. 810 as to contribution between wrongdoers does not 
in any case apply to Scotland, has not much interest in itself 
for lawyers south of the Tweed. But the remarks made on 
Merrif weather v. Nixan^ especially by Lord Herschell (see '94, 
A. G. at p. 324, 6 R. Aug. 43), leave it pretty clear that in 
England the true rule is, as was laid down by Best C.J. in Adam- 
son V. Jarvis^ 4 Bing. 66^ that contribution between wrongdoers is 
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excluded only in * cases where the person seeking redress most be 
presumed to have known that he was doing an unlawful act/ 



In Arrow A'. S. Co, v. Ttftie Comffdssicners, 6 R. Sept. 1, the House of 
Lords grazed, so to speak, the high, grave, and dubious question 
whether a man can by the common law so fully disclaim and 
abandon his own goods that they cease, by the mere declaration of 
his will, coupled or not coupled with a physical act equivalent to 
jettison, to be in any sense his property. We humbly conceive the 
true doctrine to be that possession of goods is never absolutely 
vacant in law, and that an express abandonment is, in point of law, 
merely a licence to the first man who will to take the goods for his 
own ; which taking will be justified and will finally change the 
property if complete before the taker has notice that the licence is 
revoked. Compare the authorities as to gifts without delivery 
discussed in L. Q. R. vi. 446. Whether this doctrine (statutes apart) 
would apply to a ship on the high seas is another matter. In itself 
we believe it to be as rational as any other doctrine. 



The law as to reduction of a company's capital illustrates the 
anomalous mode in which our law is made. The Companies Act 
says nothing about such reduction. Then a special Act is passed, 
the Companies Act, 1867, dealing with it. This Act receives a con- 
struction from an eminent commercial judge, Jessel M.R., which 
makes it a dead letter. So the Companies Act, 1877, is passed to 
resuscitate, explain and amplify the prior Act. This begets fresh 
judicial difficulties, and now after 3a years of confusion and con- 
tradiction, we have the Hguse of Lords reversing the Court of 
Appeal (British and American Trustee Corporation v. Cowper (4a W. R. 
65a)), on the elementary question whether a company can reduce 
its capital by buying in its own shares. As a general proposition 
it is quite well settled that a limited company cannot apply its 
funds in this manner. It would be an easy way of making the 
company's capital a mere sham. . The fallacy which the Law 
Lords have just exposed lay in supposing that because a company 
cannot buy its own shares, and so reduce its capital, it cannot on 
reducing its capital in the authorized way adopt as a mode of 
reduction the buying up of its own shares. Present creditors are 
safeguarded by the machinery for reduction, and for the future the 
company starts trading a£resh with its reduced capital duly 
advertised. Lord Macnaghten's words disapproving of Hutton v. 
Scarborough Hotel Co. (No. a) (a Dr. & Sm. 514, jai) deserve by the 
way careful attention. 
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Three citizens of Sydney out of four (to which number the 
scarcity of white labour seems to have brought Australian juries) 
were of opinion that the term ' Evening Ananias * was a mere playful 
reference by a Sydney evening paper to a contemporary, and could 
not be i-easonably understood as imputing wilful and habitual 
falsehood to the manager of the paper so designated. The Lords 
of the Council were of opinion (Australian Newspaper Co. v. Bennett^ 
6 R. Sept. 36) that this finding was within the legitimate province 
of a jury. Perhaps there is not much law in the case: but it 
is a fresh example of the unwisdom of bringing speculative libel 
actions upon words of mere chaff or banter. Courts of law are 
not tribunals of literary taste. 



When the defence of communication on a privileged occasion 
is set up in an action for libel, the question is whether there 
was a privileged occasion at the time and place of publishing the 
words complained of, not what were the circumstances at the 
time and place of the original writing. Those who make state- 
ments of a defamatory nature with the honest purpose of furthering 
some lawful public or private interest must see at their peril 
(in case the statements cannot be absolutely justified) that they 
do not communicate them to some one who is a stranger to the 
occasion. So the Court of Appeal has held in Hebditch v. Mae- 
Ilwaine, '94, 2 Q. B. 54, 9 R. July, 204, expressly overruling Tompsan 
V. Bashfoood^ 11 Q.B. D. 43, 5a L. J.Q. B. 425, which, as we said 
three years ago, we have always thought wrong. 



Can an ambassador accredited to the Crown give our Courts 
jurisdiction over him by submission 1 

This question resolves itself into two inquiries, to neither of 
which is it so easy as might be expected to give a decided answer. 

First: Can an ambassador give our Courts juiisdiction to 
entertain an action against him by appearing without protest ? 

It is natural to answer this question in the affirmative. English 
judges have certainly intimated that a sovereign can submit to the 
jurisdiction of an English Court (see Tatflor v. Beat, 23 L. J. C. P. 
89, 93, expressions of Maule J., and Migkell v. Stdtan of Johore, 
'94> 1 Q.B. (C.A.) 149, 159, 9 R. July, 199, 202, judgment of 
Esher M. R., where Lord Esher's expressions certainly refer to 
submission by appearance in an action). And if a sovereign can 
thus submit to the jurisdiction of the Court, the natural inference 
is that his representative can do so also ; and this view is certainly 
confirmed by Taylor v. Beat, 14 C. B. 487, 522, 523, judgment of 
Jarvis C. J. Yet the conclusion that an ambassador can thus 
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waive his privilege is open to grave doubt. 7 Anne, c. la, s. 3, 
as interpreted by the Magdalena Steam Navigatim Co. Caae^ 2 £. & E. 
94, makes the service of a wiit on any ambassador or public minister 
'utterly null and void/ The result would seem to follow that 
no action can be entertained against him ; and this is certainly 
the conclusion which is suggested, if not positively laid down, by 
Musurus Bey v. GaMan, '94, a Q. B. (C. A.) 35a, 9 R. Aug. 243. Nor is 
there really any inconsistency in the doctrine that in some respects 
the privileges of an ambassador may, at any rate under 7 Anne, 
0. 12, be wider than those of the sovereign whom he represents. 

Secondly: Haveour Courts jurisdiction to entertain a coimter-claim 
against an ambassador who himself appears in them as plaintiff? 

With the answer to this question the statute of Anne has, it 
is submitted, no concern. The reply to it must depend on general 
principles. It is certain, on the one hand, that any one who brings 
an action in a Court, submits, as regards that action, to the 
jurisdiction of the Court. It is clear, on the other hand, that 
even independently of the statute of Anne, an ambassador is not 
liable to have an action brought against him, and that a counter- 
claim is, or may be, nothing more than a cross action. The 
conclusion from these premises ought to be, it is submitted, that 
the jurisdiction of the Court to entei*tain a counter-claim against 
an ambassador depends on the nature of the counter-claim. If the 
counter-claim is in reality a defence to the action, if it in substance 
shows that the defendant is under no liability to the plaintiff, then 
it can be entertained, for the ambassador who appears in Court, 
certainly as regards the particular action, submits to the procedure 
of the Court. If, on the other hand, the counter-claim is in reality 
a cross action, then, it is submitted, the Court has no jurisdiction 
to entertain it. If this conclusion be correct, it may be stated 
in a concrete form as follows: A^ an ambassador accredited to 
the Crown, sues X for a debt of £100. X pleads a set-off of jfe'ioo 
due from A to X, and the original debt and the set-off are really 
the results of one business transaction between A and X This 
set-off, or counter-claim, can be entertained. X pleads, not a set-off 
but a counter-claim in the strictest sense of the term, that is to say 
he answers A*s demand by a counter-claim for damages in respect 
of some wrong done by ^ to X Such a counter-claim cannot, 
it is submitted, be rightly entertained. 



The * living pictui*e ' cases, Hanfitaengl v. Empire Palace (no. 2), 
7 R. Aug. 80, Hanfetaengl v. Empire Palace (no. i), '94, 2 Ch. i, 7 R. 
Sept. 84 (both in C. A.), make a good example of the true principles 
of copyright law. Copyright is not a property in ideas conferred by 
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the law of nature, as certain philosophers have vainly talked, but a 
monopoly specially created by law on grounds of public utility, and 
a monopoly not in ideas or artistic motives in the abstract, but 
in particular forms of expression. Therefore copyright in a work 
of literature or art can be infringed only by a reproduction ejusdem 
generis^ a picture by something pictorial, and so forth. It does 
not follow, however^ that infringement might not be indirectly 
committed by reconstruction of the original design from something 
which was not itself an infringement, even if the reconstructor 
had no direct acquaintance with the original ; it was expressly 
allowed by the Court of Appeal that it could be so, though they 
held that in the particular case it was not. The questions of 
dramatizing literary work and of ^performing rights' are not 
touched by these decisions, and stand on a special footing. 



Helby v. Matthews^ '94, 2 Q. B. (C.A.) 26a, is a case of some 
practical importance. It determines that the now common 'hire 
and purchase' agreement of goods — ^in the particular instance 
of a piano — ^is in reality from the beginning not a ' hiring ' but 
a conditional sale of the goods. The consequence follows that 
the so-called hirer can under the Factors Act, 1889, at once pledge 
or sell a piano obtained on the hire and purchase system to any 
purchaser who takes it bona fide without notice of the right of the 
original seller, and the pledgee or buyer obtains a good title 
to the piano against the original owner. We do not know that 
there is any reason for quarrelling with the judgment of the Court 
of Appeal in Helby v. Matthews. Logically it is defensible. The 
hire and purchase system must involve either a hiring or a sale, 
and when carefully analyzed, it appears to be a conditional contract 
for the sale of goods. Nor is it reasonable to object that the 
original owner of the piano is hardly treated. Either A who sells, 
or X to whom the piano is ultimately sold by the hirer, must 
suffer from the hirer's fraud, and on grounds of justice and ex- 
pediency it appears at least as fair that A should suffer as X. It is 
nevertheless probable that the principle established by HeO>y v. 
Matthews, if it ultimately be upheld, will make piano makers fight 
rather shy of the popular hire and purchase system. In Shenstone 
V. Hilton, 10 R. Sept. 311, Bruce J. followed this decision and 
extended it for the protection of an auctioneer, holding that not 
only delivery to a purchaser or the like under a contract to which 
he is a party, but delivery to an auctioneer for sale on the 
possessor's account, is a disposition or agreement for disposition of 
the goods within s. 9 of the Act. 
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dements v. L. 8f N. W. By. Co.^ '94, 2 Q. B. 48a, C. A. is a decision 
of great interest (for so long as the Employers' Liability Act stands 
in its present form) to the company concerned, and all other em- 
ployers who have established insurance funds on the ' contracting 
out' system. But perhaps there is more general and more per- 
manent interest in the refusal of the Court of Appeal to limit by 
reference to particular classes of contracts the power of the Court 
to say that a contract made by an infant is binding on him as 
being on the whole for his benefit. The case also finally settles 
(if any more authority were needed) that a contract is for an 
infant's benefit if it appears advantageous to him when taken as 
a whole, and that the existence of qualifying or restrictive pro- 
visions which leave a balance of benefit does not deprive it of that 
character. 

Lord Westbury once wished that there were no cases, and In re 
Clarky Ex parte Beardmore (9 R. July, 249), a contest between the 
trustee under a first bankruptcy and a trustee under a second bank- 
ruptcy, serves to illustrate his point of view. The Bankruptcy Act 
is clear. It says plainly enough (s. 44 (2) (i) ) that after-acquired 
property is to vest in the trustee, i. e. the first trustee, but then to 
perplex the question comes Cohen v. Mitchell (25 Q. B. D. 262), 
laying down the considered proposition, that until the trustee 
intervenes all transactions by a bankrupt after his bankruptcy 
with any person dealing with him bona fide and for value in respect 
of his after-acquired property, whether with or without knowledge 
of the bankruptcy, are valid against the trustee. This doctrine of 
Cohen V. Mitchell is an equitable graft on the Act illustrating 
Aristotle's definition of equity as a rectification of the law where it 
fails from generality, but like other engrafted equitable doctrines, 
it must be in furtherance, not in derogation of the common or 
statute law which it amends. The substance of In re Clark is that 
a trustee in bankruptcy is not a purchaser for value, and therefore 
not within Cohen v. Mitchell. It was a plausible argument to say 
that the credit given by the creditors under the second bankruptcy 
has gone to manufacture the after-acquired property. The answer 
is, you ought not to give credit to an undischarged bankrupt. In 
speculations like these we are quitting the plain words of the lex 
scripta and disregarding general principles in the endeavour to do 
what Lord Bramwell called * fanciful ' justice in particular cases. 



Chitty J. has held in re Budgett^ '94, 2 Ch. 557, that the curious 
little exceptions to the rule of distributing joint and separate 
estates in bankruptcy were not (as many learned persons had 
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supposed) abrogated by the Act of 1 883. If this result is eontrary 
to the intention of the Act, it c'an easily be set right. But we 
have some difficulty in following one of the reasons given. Lord 
Herschell's well-known remarks in the Vagliano case on the inter- 
pretation of a codifying Act are held not to apply to the Bank- 
ruptcy Act, 1883, because it is not a codifying Act, but an Act 
to amend and consolidate the law. To codify, surely, is to consoli- 
date, and to consolidate is almost always to amend, more or less. 
The common form in the preambles of the Anglo-Indian Codes 
is ' define and amend.' 



When Lord Hermand, the Scotch Judge, was embarrassed with 
a statute, he used to say ' in his snorting and contemptuous way,' 
so Lord Cockbum tells us, ' But then we were told that there is 
a statute against all this. A statute ! What is a statute ? Words 
— mere words. No, my Lairds, I go by the law of right reason.* 
The Court in Reg, v. Judge Snagge (70 L. T. 874) must have 
adopted some such heroic method as this if it wanted to get rid of 
section 72 of the County Court Act, 1888. No doubt it is a matter 
of great moment to solicitors whether managing clerks are or are 
not entitled to audience in a County Court. The denial of such 
audience means that large firms must give up their County Court 
business practice altogether, for it will hardly be worth the prin- 
cipals' while to attend to such matters. Granting, however, — what 
it would be impossible to deny — that managing clerks are fully 
competent — a highly intelligent and capable set of men — ^the 
words of the Act are plain, and the policy of the Act is plain. 
That policy is, as Lord Cairns expressed it in Ex parte Broadhou%e 
(L. R. 2 Ch. 655), not only that the Coui-t should have before it 
a person who is under an obligation to it as one of its officers^ but 
a person who is also under an obligation to the suitor because he 
is in privity with him, and actually represents him. Reg. v. Snagge 
may not be an unqualified misfortune, if it distributes County 
Court business among those solicitors who can give a personal 
attention to it. 

' I always consider it a defect in a speech,' said Douglas Jerrold, 
' when you can't understand what it means.' It is just as desirable 
that conveyancers' phrases should be intelligible and precise. ' As if 
she had died without having been married,' for instance, the ordinary 
words in an ultimate trust of the wife's property in a marriage 
settlement, what do they mean ? Do they exclude children or not? 
Knight Bruce and Turner L.J J. {Wilson v. Atkinson^ 4 D. J. & S. 
455) and Stirling J. {In re Arden's Tru^ls^ W. N. 1890, 204) 
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thought they did not. Jessel M.R. {Emmim v. Bradford, 13 Ch, 
D. 493) thought they did. At the first blush of the thing it is 
difficult to see how a wife, who dies * without having been married/ 
can have children in contemplation of law. But this is just a case 
for not ' sticking in the bark ' ; but for looking at the general intent 
and scheme of a marriage settlement, and so looking at it^ the 
obvious intent, though clumsily expressed, is to exclude the hus- 
band only, even though there is not the usual trust for children 
earlier in the settlement. After Chitty J.'s decision in Stoddart 
V. Savile (8 R. August, 150), we may fairly hope the form is finally 
settled. Another question which would also have been * nuts ' to 
the Schoolmen was that raised in In re SAaWy Robinson v. Shaw (8 B. 
August, 208), whether an illegitimate child en venire sa mire can 
acquire the reputation of legitimacy. A child en ventre sa mere can 
do many wonderful things, we know, but not this. 



The old doctrine of unity between husband and wife is in 
a dilapidated, not to say ruinous condition, but it still affords 
good cover for a married woman who wishes to exercise her 
immemorial privilege of changing her mind. A male infant who 
executes a marriage settlement and covenants to bring in after- 
acquired property, must make up his mind to affirm or disaffirm 
within a reasonable time. So must a lady infant ; but an infant 
wife is a more complex and more elusive persona. The daring 
proposition advanced on behalf of the ex-infant wife in In re Holford 
(7 R. August, 64), was that a married woman is incapable either with 
or without the concurrence of her husband of affirming her covenant 
made while an infant. This attempt to stultify herself did not 
commend itself to the Court. A married woman may have 
capacity to elect, though she has none to contract. She is quick 
enough to exercise a mature discretion when she sees her way to 
the benefits of independence ; when, for instance, it is a case of 
taking possession of settled property as equitable tenant for life 
and managing it for herself. In re Newen (8 R. July, 129). 



Poniing v. Noakes, '94, 2 Q.B. 281, 10 R. July, 283, is one 
more in the series of cases which show that the rule in Fletcher 
v. Bylandsy L. R. 3 H. L. 330, is too severe a rule to be extended 
beyond the terms in which it was laid down. A man is answerable 
for any noxious or dangerous thing which he may have on his 
land, to the extent of keeping it within his own bounds ' that 
it may not trespass/ as one old book says. He is not bound 
to keep it out of reach of his neighbour or his neighbour's beasts if 
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they come to it by their own trespass. In this case the noxious 
thing was a yew-tree growing on the defendant's land near the 
plaintiflTs field, but not encroaching on it. The plaintiflTs horse 
put his head across the boundary, ate of the yew-leaves, and 
died. He could get at the poison only by trespass, though a 
small trespass. K the defendant had been bound by contract 
or special custom to fence against his neighbour's cattle, he would 
have been liable for the natural consequence of omitting the special 
duty. No such duty being imposed on him, he was under no duty 
at all in the matter. 

A by-law of a borough imposes a penalty on any person 
making a noise in the streets to the ' annoyance of the inhabitants.' 
A newspaper boy shouts out the name of a newspaper incessantly 
for six minutes to the annoyance of A, The magistrates hold that 
since only one inhabitant of the borough was annoyed, the boy 
could not be convicted of an offence against. the by-law. The 
Queen's Bench Division has set them right and has laid down 
that if the act complained of is of such a character as to be likely 
to annoy the inhabitants generally, it is not the less an offence 
under the by-law because only one of the inhabitants is in fiust 
annoyed. Innes v. Newman^ '94,* 2 Q. B. 292, 10 R. Sept. 269. 
This is good sense and good law, and most satisfactory to aJl 
who hold that the inhabitants of towns have a right to be protected 
from the nuisance of gratuitous noise. 



The alleged alarming increase of lunacy seems reflected in the 
number of reported cases in which lunatics figure. In re Martha 
Baggs (63 L. J. Ch. 613) may be usefully contrasted with In re X. 
('94, 2 Ch. (C. A.) 415) as to powers of sale by lunatic tenants for 
life under the Settled Land Act and otherwise ; but the case which 
will appeal most to the imaginations of business men in general is 
that of a lunatic partner at large, signing cheques at random in the 
firm's name. If this were a wrong without a remedy it would be 
a grievance of the first magnitude, but Stirling J. found the 
principles of equity elastic enough to meet the case. It is rather 
beside the mark to say that an injunction ought not to be granted 
against a lunatic because he cannot be contumacious. What the 
Court is concerned with is his acts not his mind, and if his mind 
runs away with him as the late Lord Stuart's legs did with him, 
the kindest thing is to protect him against himself. ' Lunacy,' as 
Lord Bramwell said, *is not a privilege, but a misfortune.' In 
illustration of the last remark, In re Winkle (7 R. July, 91) may be 
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cited: the Court will not allow an execution creditor to strip 
a lunatic of all his property and turn him into a pauper lunatic 
asylum, but it will not go further and provide for the maintenance 
of the lunatic's wife as well as his own out of the lunatic's property 
at the expense of creditors. 



In re Bird, Bird v. Cros^ (8 R. July, 150) it was a question of the 
effect of lunacy on a condition — a condition subsequent that the 
legatee should return to England within three yeans. Lunacy had 
at the date of the testator's death overtaken the legatee, and had it 
been lunacy pure and simple, the Court would have had no difficulty 
in treating the condition as one impossible of fulfilment by the act 
of Ood, but the lunatic complicated matters by having lucid 
intervals from time to time during which he might have performed 
the condition. But really lunacy is a state so disturbing to the 
ordinary tenour of existence, that a lucid interval or two is not 
enough to restore equanimity. In re Stratkeden (8 R. July, 175) was 
a more unfortunate case of condition. It is satisfactory to know 
that our law takes the generous view that a bequest to a volunteer 
corps is a gift to a charity, but in the particular instance this 
generous appreciation of the volunteer movement reads rather too 
like one of Joseph Surface's * Noble sentiments.' The appointment 
of another Lieutenant-Colonel — ^the condition in question — might, 
of course, never take place within the limits of time prescribed by 
the rules against perpetuities. As a matter of probability we may 
think it would, but the law cannot listen to probabilities. 



A correspondent at New Westminster, British Columbia, wiites 
as follows: — *The report of the Highwayman's case (Everet v. 
Williams) in the issue of the Law Quabterly Review of July, 
1893, ^^ hoih interesting and amusing. It seemed almost be- 
yond belief that such a case could ever have been instituted in 
an English Court of Justice. I was also surprised to find an 
almost parallel case brought in this age in the Courts of the State 
of Washington, our neighbour on the south. The enclosed clip- 
ping which speaks for itself, and may not be without interest to 
you, is taken from the Daily Post Intelligencer, a newspaper pub- 
lished in the City of Seattle, the largest city (population 60,000) 
in the State. The action was brought in the Superior Court, a 
Court of general jurisdiction and the highest Court in the State for 
the trial of actions, the Supreme Court being merely a Court of 
Appeal. I might also remark, though perhaps it is needless, that 
running a gambling house is a criminal offence under the laws of 
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the State/ The extract has the businesslike head-line, ' Partners 
in Gambling can swindle each other at will/ and the first para- 
graph opens as follows: — 'Jadge Humes yesterday i-uled that 
courts were not intended to protect partners in gambling from 
cheating each other' — and the suit before him was therefore dis- 
missed. The suit was in effect for an account of the profits of 
a gambling house, and the plaintiff alleged* embezzlement. The 
body of the report is in a sporting Western dialect, and mixes up 
the internal and the external frauds of the game (the latter were 
of course irrelevant as between the partners). We think it would 
be obscure to the majority of British readers, and are unable in 
vacation time to find a qualified commentator. 



The evidence taken by the Gresham University Commission was 
published soon after the issue of our last number. Many witnesses, 
not only teachers of law but judges and leaders of the profession, 
were examined on the relation of legal studies to university 
education. In the result there was practical unanimity of opinion 
that the Inns of Court and the Incorporated Law Society might 
and ought to be intimately associated with the Faculty of Law in 
the new teaching University of London, and that there would be 
no difficulty in providing for this without prejudice to the existing 
rights of controlling the admission of students as practising bar- 
risters and solicitors. Immediate action on the report can hardly 
be expected in the present state of public affairs, but it is only 
a question of time. Will the Benchers, or the Council of the In- 
corporated Law Society, be wise enough to come forward while 
they have time to do it with a good grace ? Whichever body does 
so first will considerably improve its position before the public. 



We owe Judge Dillon and his printers an apology. In our July 
number (p. 278) we treated ' base Judean, as quoted from the last 
scene of Othello, as a misprint. We still believe that Indian is the 
true reading and that Judean was a misprint : but it is no new one, 
for it is the reading of the first folio and has been supported by 
a respectable minority of modem Shakespeare critics. The allusion 
is obscure in any case. 



It 9eem8 convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication toith the Editor 
except in very special circumstances ; and that the Editor^ exce2)t as aforesaid, 
cannot he in amy way answeroihle for MSS. so sent. 



303 



CHOSES IN ACTION. 

THE question raised by Sir Howard Elphinstone in a recent 
number of this Beview \ is not an easy one to answer, for the 
leiLming on the subject has grown up in the irregular way charac- 
teristic of English law, and until within the last few years it has 
been treated by our text- writers rather as an incident to some other 
branch of law than as a subject by itself. 

If ' chose in action ' properly means nothing more than money 
or property which a person is entitled to recover by bringing 
an action, the extension of the term to such kinds of property 
as shares, stocks, patents, copyrights, &c, and* to debts payable 
in fuluro, is undoubtedly inaccurate. A share in a company is 
an interest in a certain property or undertaking ; it gives a right 
to participate in the management, profits, and assets of the 
company ', but it need not, and in the maj^ority of cases never does, 
give rise to any right of action against the company to recover 
what the share represents. K I hold a j^ioo share, fully paid up, 
in a company, I have, as a rule, no right to take proceedings against 
the company to recover the j^icx5. The company may never declare 
a dividend ^, and although I may object to this course, I have no 
remedy by action. It is true that if the company does declare 
a dividend, I have a right of action to obtain payment of my pro- 
portion, but that is a separate chose in action^, which may be 
converted into a chose in possession by payment of the money ; my 
lights in respect of the share itself continue as before. Still less is 
stock in the public funds a chose in action in the narrow sense of 
the term : no action lies to recover the interest if default is made 
by the government, while the principal is a purely fictitious amount ; 
it is merely a cipher by which the interest is computed '^. Again, 
a patent, copyright or trademark is a kind of property which, as 
Sir H. Elphinstone has pointed out, is essentially negative ; it may 
never give rise to a right of action. As regards debts payable at 
a future time, although it has long been settled that a certain debt 

' 'What is a Chose in Action?' Law Quabterlt Review, vol. iz. p. 311. 
' See the argument in Tempest v. Ktiner (1845), 2 C. B. at p. 307. 

* This was one of the reasons given by Shadwell V.-C. to account for the old 
rule that trustees were bound to convert Bank stock : MiHe v. MiUa (1835), 7 Sim. 501. 

* DaUffn V. Midland Counties By. (1853), 13 G. B. 474. 

* Stock in the public funds is not within a statute making persons having 
* money out at interest ' liable to be rated in respect of it for the relief of the poor : 
Rex V. St. John Maddermarket (1805), 6 East 182. 
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payable at a ceriam future time is a chose in action^, it was 
not absolutely settled until 1878 that money payable in an uncer- 
tain event under a contract is a chose in action so as to be assign- 
able at law under s. 25 of the Judicature Act, 1873 *. 

Originally, no doubt, ' chose in action * meant a right of action 
and nothing more. So far as my limited researches go, the earliest 
case in which the phrase occurs is an action for maintenance in the 
Year Book 9 Hen. VI, 64, where one of the judges treated a claim 
to title-deeds as a chose in action ^. It also occurs in 37 Hen. VI, 13, 
where the question arose whether an assignment of debts was 
a good consideration for a bond, the argument contra being that 
' c debtz ne fur forsque chose en actid.' I have not come across any 
other instance of the use of the term < chose in action ' itself in the 
Year Books, but there are several equivalent phrases which throw 
light on the original meaning of the term. Thus in 13 Ed. III^ in 
an action of account brought by three executors against one of them- 
selves, to the argument that an executor could be made to account 
before the ordinary, it was replied : * Jammes de chose qe feut en 
accion en la vie le testatour, fors qe de chose qest en lour poces- 
sioun come executours, qar ceo qe feut en accioun en la vie le 
testatour ne touche testament ne matrimoigne.' So in 21 Ed. IV, 
84, on a iscire facias for an annuity, Jt is said : * Cest annuity est per- 
sonal, q gist touts dits ^ en ace ql ace ne puit estr grat, come d'un 
obr, Tacc de c ne puit estr grat ouster, ne Tacc sur le simple con- 
tract, nient plus cest anuity.' These passages show clearly, I think, 
that ' chose in action ' originally meant merely a right to recover 
money or property by action. But the meaning of the term was 
soon extended so as to include rights analogous to rights of action, 
such as rights of entry, and finally to a number of miscellaneous 
rights which, being in the nature of what is now called incorporeal 
property, were naturally enough opposed to ' choses in possession,* 
and consequently included in ' choses in action.' 

There is a title* Chose en action & Chose en suspence'in Brooke's 
Abridgement, and the term ^ chose en action' occurs in several of the 
placita, but these are for the most part free paraphrases of the 
original authorities. They are, however, of interest, in so far as 
they show what was considered a chose in action in Brooke's time. 
Most of the cases are grants of choses in action by or to the crown ; 
these include an annuity, bond debts, goods forfeited, tithes, and 

1 Co. Litt. 292 b. 

" Brice v. Bannister^ 3 Q. B. D. 569 ; Walker v. Bradford Banky 12 Q. B. D. 511. 
' This and many other cases in the Year Books relating to the assignment 
of choses in action are cited in PoUock on Contract, App. F. 

* Pike's edition ; Record Pub. 1885. 

* Sie in orig. Probably a misprint for * touts foits.' 
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maxriage of a ward. In this last case (pi. 11), where the crown 
granted a wardship, it is said : * Le graunt puis est bon, car le roy 
poet grant chose in accion que est certeyn, ut hie et dett, mes nemy 
trespas, car ceo est incertayne.' PI. 13 is the case of title deeds 
already mentioned (9 Hen. VI, 64): in this placitum occurs the ex- 
pression : ' les charters sont choses in accio.' Under the same title 
Brooke also gives a note of a case in 33 Hen. VIII, arising on the 
statute 31 Hen. VHI for the suppression of monasteries. This Act 
vested in the king without office all rights, entries, actions, conditions, 
&C.9 belonging to the monasteries, and declared that he should be 
deemed in actual and real possession thereof. Some of the judges 
said : * Uncore si abbe fuit disseisi de 4 acres de terre, le roy ne poet 
ceo graunt ouster devant entree fait per luy in ceo, pur ceo q est 
chose in accion reall, et nyent semble al chose in accion personal ou 
mixt, come dett, garde & hujusmodi.' Others were of opinion 
that as to lands ' dont labbe navoit q[ cause dentre ou droit in accion, 
de ceux le roy serra vest d'un titl' dentre and title daccion, mes le 
chose a ql il ad tiel cause dentre ou daccion nest pur ceo in luy in 
possession, et ideo ne poet passer del roy per generall parolx.' 
I quote this case in order to show that the distinction between 
choses in action real and choses in action personal existed as early 
as Henry VIII's reign. 

There is no title * Chose in action ' in Fitzherbert's or Rolle's 
Abridgements, but there is a sub-title (G) Choses en Action under title 
' Graunts ' in Rolle*s Abridgement, and the rule that * chose en action 
nest grantable oustre,' is stated in the same title (sub-title F). It 
may be observed in passing that many of the sub-titles deal with 
questions of real property under the heading ' Chose ' : such as 
Choses en Reputation^ Choses de Trusty Quel Chose poet estre grants &c., 
&c. ^ It would hardly be necessary to point out that ' chose ' is not 
equivalent to * chattel personal,' were it not that Blackstone con- 
tinually makes that mistake^. As a matter of fact the most 
important kind of choses in action in former days were choses in 
action real ^, as we shall presently observe. 

In 1 1 Elizabeth the question was raised whether the grant of the 
next presentation to a church during an avoidance was good, and 
it was held by a majority of the court * that the grant of the present 
avoidance is void, because it is a mere personal thing annexed to 
the person of him who was patron in expectancy at the time of the 

» See especially sub-title (O) dealing with a <chattell que est derive hors de 
un real chose et carry un interest de un reall chose,' as opposed to ' un personall 
chose come un chiyall, que ne poet estre grant durant le vie^ grantee.'^ 

* Not merely in omitting choses in action real from his definition of * chose 
in action,* but in expressly treating * chose ' as equivalent to * chattel personal ' 
(Comm. ii 434 seq.N ' See 10 Kep. 48 a. 

VOL. X. Z 
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vacancy ; and also a thing in right, power and authority, and also 
a cho9e in action, and in effect the fruit and execution of the advow- 
son, and not any advowson: and yet executors shall have it by 
privity of law ^.' This judgment is instructive in showing the way 
in which the term * chose in action ' gradually came to be applied to 
almost any right which cannot be granted over. The real reason 
why choses in action arising from contract were not assignable was, 
as Sir F. Pollock has pointed out *, that they were rights of a per- 
sonal nature. In the case of choses in action real, arising from 
disseisin, &c., this reason did not apply, because obviously no per- 
sonal relation exists between disseisor and disseisee ; the true reason 
why such choses in action were not assignable was that in the days 
when there was practically no Statute of Limitations, and the 
danger of maintenance was a real danger, ^terre-tenants' in 
peaceable possession ought not to be distui'bed by persons who had 
bought up rights of entry and rights of action. A right of presen- 
tation to a church during a vacancy is not assignable^ because the 
sale of such a right, which is an interest not of profit but of trust» 
would be contrary to public policy ^. 

In The Marquis of WincAeitters case ^ it was held that a mere right 
of action real was not affected by an Act forfeiting to the king all 
the lands, rights, conditions, and other hereditaments of a person 
who had been attainted of treason, ' for it would be very vexatious 
and inconvenient that estates of purchasers and others, after many 
descents and long possession, should be impeached at the king's 
suit, by such general words, against the reason and rule of the 
common law *.' 

In Lampefi case ® ' was observed the great wisdom and policy of 
the sages and foimders of our law, who have provided that no 
possibility, right, title nor thing in action, shall be granted or 
assigned to strangers, for that would be the occasion of multiplying 
of contentions and suits, of great oppression of the people, and 

^ SU^heM Y. WaXl (1569), Dyer 283, pi. 29. Followed in Brofcesdy's case (1589), 
1 Leo. 167; Gro. Eliz. 174. 

' Pollock on Contract (5th edit. 206). Coke evidently felt that this was the true 
reason, for he says that a lord cannot take advantage of any obligation or covenant 
or other thing in action made to his villein, 'because they lye in privity and 
cannot be transferred to others' (Co. Litt. 117a). He gives a somewhat similar 
reason in the case of a next presentation during the vacancy of an advowson 
(Co. Litt. 388 a\ See also Mr. J. B. Ames's remarks. Harvard Law Review, iii. 339. 

^ See Mr. Hargrave's note to Co. Litt. 90, and the dictum of Lord Mansfield and 
Mr. Justice Wilmot in Bishop 0/ Lincoln v. Wo^feratan (Burr. 151a) * that the true 
reason why a grant of a fallen presentation, or of an advowson after avoidance, is not 
good quoad the fallen vacancy, is the public utility and the better to guard against 
simony : not for the fictitious reason of its being then become a chose in action,* 

* (1583) 3 R«p. I. 

^ Compare Ford and Sheldon's case, I a Bep. 1 ; Case of Forfeiture by Treason, la Bep. 0. 

• (1603) 10 Rep. 48 a. 
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chiefly of terre-tenants, and the subversion of the due and equal 
execution of justice. . . . But all rights, titles and actions may by 
the wisdom and policy of the law be released to the terre-tenant, 
for the same reason of his repose and quiet, and for avoiding of 
contentions and suits, and that every one may live in his vocation 
in peace and plenty.' 

Sheppard 8 Touchstone, which is supposed to have been written 
by a contemporary of Lord Coke, speaks of ' things in action, as 
a right or title of action that doth only depend in action, and things 
of that nature, as rights and titles of entry to any real or personal 
thing ^.' * Things in action, and things of that nature, as causes of 
suit, rights and titles of entry, are not grantable over to strangers 
but in special cases ^.' *A presentation to a church, after the 
church is become void, is not grantable, for it is in the nature of 
a thing in action ^' 

In Lord Coke's time, therefore, ' chose in action ' had come to 
mean a good deal more than a mere right of action, and was almost 
equivalent to a right incapable of being assigned or granted over. 
Accordingly, when Coke is expounding the law relating to the right 
of presentation to an advowson during a vacancy, he gives as the 
reason why such a right may be exercised in certain cases by persons 
other than the owner, that * albeit it be not grantable over, yet it 
is not meerly a chose in action . . . but otherwise it is of a bond, 
because that is meerly in action ^.' Again, a release of all actions 
releases a certain debt payable at a certain future time, ' for that 
.the debt is a thing consisting meerely in action . . . albeit no action 
lyeth for the debt^' But such a release does not release rent or 
an annuity accruing due after the release, for the reason that the 
rent or annuity ' is not meerely in action, because it may be granted 
over *.' 

In the case of chattels real, Coke draws a distinction between 
those 'consisting meerely in action ' (such as a writ of right of ward, 
a valore maritagii^ a forfeiture of marriage, and the like) and 'chattels 
reals being of a mixt nature, viz. partly in possession and partly 
in action. ... As if the husband be seised of a rent service, charge 
or seek, in the right of his wife, the rent become due during the 
coverture, the wife dieth, the husband shall have the arerages ; but 
if the wife survive the husband she shall have them, and not the 
husband. So it is of an advowson, if the church become voyd during 
the coverture, he may have a quare impedit in his owne name, as 

' P. 231. • P. 240. » p. 241. * Co. Litt. 120 a. * Co. Litt. 292 a. 

* Co. Litt. 292 b. Siee further as to an annuity being a chose in action^ Qtrrard t. 
Boden (1628), Uetley 80 ; Priddyv, Rose (1817), 3 Mer. 86 ; WOtshire v. Rahbita (1844), 
14 Sim. 76. 

Z 2 
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some hold; but the wife shall have it if she survive him; and the 
husband if he survive her ; et sic de similibus. But if the arerages 
had become due, or the church had fallen voyd before the marriage, 
there they were meerely in action before the marriage ; and therefore 
the husband should not have them by the common law, although 
he survived her \' 

The expression, * chose in action real,' does not seem to occur in 
Coke's Commentary on Littleton, but in his note on section 347, 
where Littleton says that no entry or re-entry can be reserved or 
given ifco a stranger, Coke remarks : * Here Littleton reciteth one of 
the maxims of the common law; and the reason hereof is. for 
avoyding of maintenance, suppression of right and stirring up of 
suits ; and therefore nothing in action, entrie or re-entrie, can be 
granted over; for so under colour thereof pretended titles might 
be granted to great men, whereby right might be trodden down, 
and the weak oppressed, which the common law forbiddeth, as men 
to grant before they be in possession ^.' 

I have been unable to trace the process by which the term 'chose 
in action' came to mean exclusively a chose in action personal. 
It was evidently in a state of transition in the eighteenth century, 
because while Jacob*s description of a chose in action includes 
choses in action real^, Blackstone's definition, quoted by Sir 
Howard Elphinstone, is clearly confined to choses in action 
personal, for it forms part of a chapter entitled, * Of Property in 
Things Personal*.' Probably the restriction of the doctrine of 
descent cast ^, the limitation of actions to land ®, and the gradual 
disuse of real actions even before their formal abolition, are 
sufficient to account for the ' change. The point is of historical 
interest, because I think it explains the apparent inconsistency of 
the common law in absolutely forbidding the assignment of choses 
in action real on the ground of maintenance, and yet permitting 
debts to be eflectually assigned by the device of allowing the 
assignee to sue in the name of the assignor. The inconsistency 
disappears if we consider that the fulminations against maintenance 
and champerty, which abound in the old books, were dii-ected not so 
much against the maintenance of actions of debt and the like, as 
against abuses arising from the practice of buying up rights of entry 
and rights of action for the recovery of land, and (in a smaller degree) 
against the oppression and blackmailing of suitors by officers of 

' Co. Litt. 351. ■ Co. Litt. 214 a. 

* * A person diflseises me of land, or takes away my goods ; my right or title 
of entry into the lands, or action and suit for it, and so for the goods, is a chose iu 
action/ Jacob, Law Diet. 4th edit. (1739)- The first edition was published in 1729. 

* The first edition of the Commentaries was published in 1765-9. 

» Stat. 32 Hen. VIII, c. 33. • Stat. 32 Hen. VIII, c. 2. 



Oct. 1894.] Choses in Action, 309 

courts and other persons of influence. I cannot account in any other 
way for the language used in Britton^, Coke^ and the statutes 
against maintenance^ from 3 Ed. I, cc. 25 seq. down to the Act of 1540 
' Agenst maintenance and embracery byeng of titles &c.^ ' Sect, i 
of this Act runs as follows : ' The king our Sovereign Lord, calling 
to his most blessed remembrance, that there is nothing within this 
realm that conserveth his loving subjects in more quietness, rest, 
peace and good concord, than the due and just ministration of his 
laws, and the true and indifferent trial of such titles and issues, as 
been to be tried according to the laws of this realm, which his most 
Royal Majesty perceiveth to be greatly hinddred and letted by 
maintenance, embracery, champerty, subornation of witnesses, 
sinister labour, buying of titles and pretenced rights of persons not 
being in possession, whereupon great perjury hath ensued, and 
much inquietness, oppression, vexation, troubles, wrongs and dis- 
inheritance hath followed among his most loving subjects, to the 
great displeasure of Almighty God, the discontentation of his 
Majesty, and to the great hindrance and let of justice within this 
his realm : For the avoiding of all which misdemeanors and buying 
of titles and pretenced rights, ... be it enacted . . . that from 
henceforth all statutes heretofore made concerning maintenance 
champerty and embracery or any of them, now standing and being 
in their full strength and force, shall be put in due execution, 
according to the tenures and effects of the same statutes.' This is 
not the language of a judge or author bent on discovering some 
far-fetched reason to account for a technical rule of law : it is the 
emphatic language of a legislator who sees that maintenance and 
similar abuses still continue, notwithstanding numerous statutes 
directed against them, and accordingly makes another effort to 
suppress them. 

The statute 32 Hen. VIII was primarily, if not entirely, directed 
against maintenance in relation to suits concerning land, and 
against the buying of * pretenced titles.' Any one buying a right 
or title to lands, forfeited the value of the lands, and the seller 
forfeited the lands themselves, unless the seller had been in 
possession for a whole year before the sale, or unless the buyer was 
at the time of the sale in lawful possession. 

Maintenance and the buying of titles by persons out of possession 
were illegal at common law, and this statute did little beyond 
adding forfeiture as a penalty^. One kind of maintenance was 

* Fo. 35, 37 b. 

' See the quotations from his reports and commentary, supra pp. 306-308. 
' Stat. 32 Hen. VIII, c. 9. This is the title as given in the first edition of tlie 
Statutes Revised. The quotation is taken from the Statutes at large. 

* As to the construction of the statute, see Pwrtridge v. Strange (155a), Plowd. 77. 
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distinguished by the old writers as * maintenance in the countrey/ 
manntentio ruralU^ being confined to claims in respect of land ^, and 
the very name of champerty shows that the offence had a similar 
origin^. One reason why feoffments to uses were resorted to 
before the Statute of Uses was that the feoffee, if a person of wealth 
or influence, could assist or protect his cestui que use in litigation 
connected with the land ^. 

With regard to choses in action personal, the position was mate- 
rially different. It is clear from the case in 33 Hen. VIII, cited 
by Brooke ^, that the rules as to the assignment of choses in action 
real, such as rights of entry and action in respect of land, were 
more strict than in the case of debts and other choses in action 
personal. Yiner goes so far as to say that though a chose in action 
may be assigned over for lawful cause, as a just debt, but not for 
maintenance, yet * a chose in action real as entry, he [sic] cannot 
grant over : and it is not like to a chose in action personal or mixed, 
as debt, ward, &c.*' The difference between the two classes of 
choses in action is further shown by the fiEtct that while the rule 
that a debt may be assigned by way of satisfaction or for other 
lawful cause, so as to enable the assignee to sue in the assignor's 
name, is as old as Henry V 11 ®, yet the question whether a possi- 
bility could be assigned, even in equity, was not, apparentiy, settled 
until 1729'^. Again, it must be remembered that the most impor- 
tant choses in action personal, namely, bills of exchange, were 
assignable at law by the custom of merchants from an early date. 

It is curious that the argument against the assignability of 
choses in action, possibilities, &c. on the ground of maintenance, 
which appeared so strong to Lord Coke ^ and the judges of his 
time, appeared insufficient, if not absurd, to the judges of the 
eighteenth century. Thus in Thomas v. Freeman^, where the assignee 
of a possibility brought a suit in equity to enforce his claim, the 
Lord Keeper said: ^ EqnUas sequitur legem^ and that which is the 
rule of law, must be the rule here. It is a notion that has obtained 

^ Co. liitt. 368 b. ' See the Statute of Conspirators, 33 Ed. L 

' See the preamble to the Stat, i Rich. II, c 9, which rehearses these abuses 
at some length and makes all feoffments for maintenance void : Doctor and Stud. 
303 ; Litt. § 701. * Supra, p. 305. 

^ Viner, Abr. Assignrntni D. pi. 5, 6. The authority cited from Brooke, which is the 
case in 33 Hen. VIII, above referred to, does not really support the second proposi- 
tion in the form in which Viner states it. 

* See the passages from Fitzherbert and Brooke set out in App. F. to Pollock on 
Contract. South v. Marsh (1859), ' I^^i^- ^34. 

^ Thimas v. Freeman (1706), 2 Vern. 563 ; notes to Wind v. Jefcyl, i P. Wms. 574 ; 
Bohinson v. Bavaaor (1734), Viner Abr. Assignment D, pi. 39. 

* See his remarks on the *■ notable statute [30 Hen. VIII, c. 9] made in suppression 
of the causes of unlawful maintenance (which is the most dangerous enemie that 
justice hath ) ' ; Co. Litt. 369 a. 

" (17061 2 Vern. 563. 
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at law, that a possibility is not assignable : but no reason for it, if 
res Integra : but the law is not so unreasonable, but to allow that it 
may be released.* And he dismissed the plaintiff's bill. In the 
ofb-quoted case of Master v. Miller ^, BuUer J. said that the good 
sense of the rule seemed to him very questionable, and the strict- 
ness of the common law rule against maintenance he declared to be 
* repugnant to every honest feeling of the human heart V 

This divergence of opinion appears to have arisen from a mis- 
understanding. When Coke and the judges of his day gave the 
evils arising from maintenance as the reason for not allowing the 
assignment of choses in action, they were thinking of rights of 
entry and action in respect of land, and other choses in action real. 
' Maintenance in the country ' had been a crying evil for upwards 
of two hundred years before Coke's time, but it seems to have 
almost completely disappeared in the seventeenth century. It may 
be doubted whether the ' notable statute ' of Henry V III against 
pretenced titles had much to do with this result. It is more prob- 
able that it may be attributed to the passing of the first Statutes 
of Limitations ^, the decay of feudalism, and the diminution of the 
power of the great landowners. However that may be, mainte- 
nance disappeared so completely that in the eighteenth century, 
as we have seen, the judges treated it as a bugbear, and now 
a right of entry may be devised by will or assigned by deed^. 
This alteration in the law has indirectly made obsolete much of 
the learning relating to ' pretenced titles ^.' 

The extension of the term 'chose in action' to stock in the 
public funds, exchequer bills, shares in companies, &c., is necessarily 
obscure *. There does not appear to have been any funded national 

^ (1 791) 4 T. R at p. 340, I Sm. L. C. 9th ed. 853-4. It is curious that Buller, 
in commenting on the exception of the Grown from the rule, attributed it to 
the timidity of the courts. This is hardly fair, for the courts decided against 
Henry VIII when he claimed choses in action real under the general words of 
an act of forfeiture. Is it not more likely that the exception was a natural result of 
the maxim, that the king can do no wrong ? 

' Lord Redesdale in Underwood y. Lord Courtown (1804), ^ Sch. & L. at p. 65, and 
Maule J. in Doe dt WiUiams y. Evana (1845), ' G*^- at p. 726, take a less emotional, 
but more accurate, yiew of the rule. 

* Stat. 33 Hen. VIII, a 2 ; stat. ai Jac. I, c. 16. 

* According to Hunt y. Bishop (8 Each. 675), and Hunt y. Remnant (9 Each. 635), 
stat. 8 & 9 Vict. e. 106, s 6, does not authorize the alienation of a right of entry for 
condition broken. It is difficult to understana the reasons giyen for this decision, 
eyen with the assistance of the suggestion of Jessel M. R. in Jenkins y. Jones 
(9 Q. B. D. at p. 131). The section was obyiously framed to carry out the recom- 
mendation of the Real Property Commissioners (Third Report, 183a, p. 69), which 
includes rights of entry for condition broken, as does the corresponding proyision 
in the Wills Act. 

^ Jenkins y. Jones (i88a), 9 Q. B. D. 128 ; Kennedy y. LytXL (1885V 15 Q. B. D. 491. 

* It would be interesting to trace the gradual development of the law relating to 
shares and stocks, and the difficulty which the judges at first felt in fitting them 
into the fabric of the common law ; this subject, howeyer, is only indirectly con- 
nected with choses in action. References to it will be found in the cases cited 
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debt until after the Revolution. In the sixteenth and seventeenth 
centuries one of the devices resorted to by the ci*own for raising 
money was that of granting annuities, either perpetual or for a 
term of years, and charged on particular parts of the public 
revenue, but whether granted in fee or for years no question arose 
as to their assignability^. The public funds created during 
William IIFs reign were authorized by statute and were expressly 
made assignable ^. Transfers of stock in the funds were always 
recognized by the courts of common law ^. Nor was there any 
serious contest as to the assignability of exchequer bills *. 

The first English joint stock trading companies were created by 
charter or letters patent ^, and in each case, no doubt, the instru- 
ment of incorporation contained provisions as to the assignment 
of stock in the company. At all events no question as to the 
assignability of this kind of stock seems to have arisen *. In the 
seventeenth and eighteenth centuries the Bank of England and 
other trading companies were incorporated by letters patent issued 
under special Acts of Parliament: the stock in these companies 
was expressly made assignable"^. But the question whether 
a company with transferable shares could be formed at common 
law simply by agi-eement between the members was long con- 
sidered doubtful, and the formation of such companies was at first 
discouraged by the legislature^. After the repeal of the Bubble 
Act in 1825, transfers of shares in unincorporated joint stock com- 
panies were recognized by the courts ®. 

It seems that the term ' chose in action ' was applied to stock 
both in the public funds and in trading companies in the beginning 
of the eighteenth century, if not earlier, for a statute passed in 
1729^^ to abolish the common law rule that there cannot be larceny 

in the following notes ; see also Ex parte Lancaster Canal Co. (183a), Mont. & Bl. 94, 
and the cases there cited. The confusion continued as late as 1859 : Morris v. Olynny 
27 Bea. ai8. 

* York V. Twine (1605), Cro. Jac. 78 ; Ead 0/ Stafford v. Buckfey (1750), a Vez. 171 ; 
Badbum y. Jervis (1840), 3 Bea. 450. 

' Stat. 4 Will. & M. c. 3 ; 9 & 10 WilL III, c. 44, and other Acts of this reign. 
' Davis y. Bank of En^nd (1824), a Bing. 393 ; 5 B. &; 0. 185 ; see also Bank <if 
England y. Moffat (1791), 3 Bro. C. C. 263 ; Bank qf England y. Lunn (1809), 15 Ves. 

569. 

* Wookey y. Pde (1820), 4 B. & Al. i. 

* Homersham Cox, Inst. Eng. Goy. 610. Fenn on the Funds, a. See the curious 
Act, 13 & 14 Car. II, c. 24, relieying holders of stock in the East India Co., the Guinea 
Co. and the ' Royal Fishing Trade,' from liability to being made bankrupt as 
traders. 

* As to the stock of the old East India Co., see Munn v. East India Co. (1677), Cases 
temp. Finch 298 ; HaU y. Cupper (1693), Skin. 391. As to South Sea stock, see Cud y. 
Butter (1719), I P. Wms. 570 ; Emelie y. Emdie (1724), 7 Bro. P. C. 259. 

^ Stat. 5 & 6 Will. & M. c. ao ; 9 & 10 Will. Ill, c 44. It seems that Bank stock 
was at one time treated as real estate ; see stat. 8 & 9 Will c. ao, s. 33. 
' Lindley on Companies, 3. 

» Walbum y. Ingilby (183a), 1 M. & K. 61 ; BeMexican, d'c. Co. (1859), 4 Dc G. & J. 544. 
»" Stat, a Geo. II, 0. 25. 
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of a chose in action ^, made it felony to steal 'any Exchequer orders 
or tallies, or other orders entitling any other person or persons to 
any annuity or share in the parliamentary fund, or any Exchequer 
bills, South Sea Bonds, Bank notes, East India bonds, dividend 
warrants of the Bank, South Sea Company, East India Company, 
or any other company, society or corporation . . . notwithstanding 
any of the said particulars are termed in law a chose in action.' 
But the earliest instance of a government security being termed 
specifically a chose in action which I have noticed in the reports is 
Snelgrave v. Bayly *, where a government tally was so referred to. 
In Row V. Daw9on ^ a fund payable out of the Exchequer for public 
services, and in Ihindas v. Dufens^ stock in the public funds, were 
treated as choses in action. A few years later the question arose 
as to the acts which, in the case of stock belonging to a married 
woman, would amount to reduction into possession by the hus- 
band ^, for * this is a species of property grown up since all these 
distinctions were settled in our law ^.' It is obvious that if stock 
were a chose in action of the same nature as a debt or claim to 
goods, it could never be reduced into possession unless the govern- 
ment voluntarily redeemed it. However, it was finally determined 
that if the husband procured a transfer of the stock into his own 
name, this was a sufficient reduction into possession to bar the 
wife's right by survivorship, unless he acted as executor or trustee ''. 
In 18x7 the question arose whether stock passed under a grant of 
bona et cataUa felonum, and the court, holding stock to be ' a chose 
in action, or in the nature of a chose in action,' decided that it did 
not^. In 1839 the question was raised whether a contract to sell 
shares in a joint stock banking company (apparently unincorpo- 
rated) ought to be in writing under s. 17 of the Statute of Frauds, 
as being a contract for the sale of goods, wares, and merchandises, 
and it was held that ' shai*es in a joint stock company like this are 
mere choses in action; incapable of delivery, and not within the 



^ As to the origin of this rule, see Stephen, Hist. Crim. Law, iii. 144 ; Pollock 
and Wright on Possession, 233 seq. 

' ('745) Cases t. Hardwicke, 202. * (1749) i Vez. 331. 

* (1790) I Ves. jun. 196, I R. R. 112. As to this case see U^Cariky y. Qo(M (1810), 
1 B. & B. 389. Sir H. Elphinstone thinks that Lord Tliurlow in Bundias v. I>Mims^ 
and Lord Blackburn in (kAxmial Bank v. Whinnetfy considered the question whether 
property could or could not be taken in execution at common law as the test 
of a chose in action, but this is not quite so. The question before Lord Thurlow was 
whether stock could be taken in equitable execution, and he held that being a chose 
in action it could not, by analogy to the common law rule. As to the reason for that 
rule, see Dyer 7 b. pi. 10 ; Legge v. Evans, 6 M. & W. 36. 

* Pringle v. Hodgson (1798), 3 Ves. 617 ; Mitford v. Mitford (1803), 9 Ves. 87. 

• Per Sir W. Grant in WOdman v. Wildman (1803), 9 Ves. 176, 7 R. R. 153. 
' Wall V. Tomlinson (1810), 16 Ves. 413, 10 R. R. 212. 

• R. V. Cappevj 5 Price at p. 266. 
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scope of the 17th section \* In 1845 it was decided that a contract 
for the sale of railway shares might be the subject of an action at 
law ; it was argued that being only choses in action, they were not 
the subject-matter of a legal sale, but Maule J. showed the fallacy 
of the argument : * A chose in action cannot be transferred so as to 
enable the transferee to sue at law, but there is no illegality in the 
transfer. The law takes notice of these shares as things of value \* 
But although stocks and shares are choses in action within the 
rules as to reduction into possession and reputed ownership, and 
for other purposes, they are in some respects treated as being 
(what they really are) property of a special kind. We speak of the 
' legal estate ' in shares as opposed to equitable rights and interests, 
just as if they were land or other tangible property ^ Again, 
in questions of priority between various claimants, the law relating 
to the transfer of shares is quite different from that governing 
the assignment of ordinary choses in action, such as debts. If 
a share were a 'chose merely in action,' an assignment of it in 
writing, followed by notice to the company, would vest it in the 
assignee, and he would take subject to prior equities. But in the 
case of a company governed by the Companies Act, 1862^ or the 
Companies Clauses Act, 1845, registration is an all-important 
element in the transfer of shares ; in fact, registration is equivalent 
to seisin, for when a transfer to a bona fide transferee for value 
without notice has been registered, he acquires the ' legal estate ' 
in the shares free from any equities affecting prior holders ^, but 
until he is registered, or has acquired an absolute and immediate 
right to be registered, his title is liable to be defeated by the prior 
equitable interest of some one else ^. And according to the better 
opinion, in questions between equitable assignees of shares, priority 
is determined by order of date, not of notice to the company: 
in other words, the doctrine of Dearie v. Hall does not apply to 
shares in companies *. 

^ Per Denman C.J. in UunMe v. MitchtU, ii AcL & K at p. ao8. 

• Tempegt v. KUner, a C. B. at p. 308. 

' See the cases cited in the next three notes, and Colonial Bank v. Hepuxrih (1887), 
36 Ch. D. 36, which was the case of shares in an American company. 

• Dodda y. Hills (1865), 2 H. ft M. 424 ; FYancey, Ctark^ 26 Ch. D. 257. 

» Bo(^ V. TFiHtamson (1888), 38 Ch. D. 485 ; Moore v. NoHh Western Bank, '91, 
a Ch. 599 ; PowdL y. London & Prov, Bank, '93, 2 Ch. 555. 

• Per Lord Selborne, Sodete Qtnerale v. Walker (1885), 1 1 App. Ca. at p. 30; per 
Lindley L.J., S. C, 14 Q. B. D. at p. 457 ; Lindley on Companies, 477. This rule 
does not of course affect the application of the principle of Hopkinaon y. BoU to mort« 
gages of shares {JBra^ford Banking Co. y. Briggs (1886), la App. Ca. 39). And it may 
be a question whether the rule applies to companies goyerned by the Companies 
Clauses Act, 1845, s. 20 of which is not so explicit as s. 30 of the Companies Act, 
1 862. It will be noticed that in Sodete Qen. y. Walker and Colonial Bank y. Whinneif, 
Lord Blackburn based his opinion almost entirely on considerations connected with 
the share certificates. As to the effect of a certificate, bee Shropshire Union Cb. y. Reg.^ 
L. R. 7 H. L. 496 ; i?e Ottos Kopje Cb., ^93, i Ch. 618. 
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There remains the question whether ' chose in action ' includes 
a right of action for tort, and whether the term ought to be ex- 
tended to patents, copyrights, and similar kinds of property. 

As regards rights of action for tort, Mr. Cyprian Williams's 
treatment of the subjecb in a recent number of this Review ^ makes 
it unnecessary to consider it here. I would merely add that the 
article on choses in action in Jacob's Law Dictionary (which is the 
most compendious and accurate note on the subject which I have 
found in any law dictionary) expressly includes torts ^ and that 
Blackstone's definition is so incomplete as to be almost worthless. 
It excludes not only rights of action for tort, but such property 
as stock in the funds, or in a trading company, which had been 
settled to be a chose in action before Blackstone wrote ; he also 
takes no notice of choses in action real. His treatment of the 
subject has not been adopted by his editors ^ and did not always 
commend itself to Sir Howard Elphinstone ^. But it does not 
follow that ' chose in action ' is always used in such a sense 
as to include rights of action for tort. On the contrary, the 
term as used in modem reports, statutes, and text-books prima 
facie means a right or property which is assignable. It would 
require some courage to seriously maintain that s. 25 of the 
Judicature Act, 1873, has made it possible to assign a right of 
action for tort. That section is clearly inapplicable to stocks, 
shares, patents, and other choses in action the title to which 
depends on a statutory register, and there is some doubt whether 
it applies to future rent *. 

As regards patents, copyrights, and similar forms of property, 
no writer on the subject, so far as I know, has included them 
among choses in action without an apology. The late Mr. Joshua 
Williams classified them as incorporeal property, and rightly so, 
because whether they are or are not choses in action for some 
purposes, their essential quality is that they are permanent property 
— not necessarily perpetual, but wholly different from such transient 
things as debts and other rights of action. It does not appear to 
have been decided whether they are choses in action or not, partly 
no doubt because no question could well be raised as to their 
assignability. It is clear that on the bankruptcy of the owner 



* ' AU causes of suit for any debt, duty or wrong, are to be accounted choses 
in action.' 

* See the editor's note in the aist edition of the Commentaries ; Steph. Comm. iL 
II, note (C) (i ith edit.) ; and Mr. Hadley's revision of Blackstone's chapter (Broom 
and Hadley's Comm. iL 576 seq.). 

* Elphinstone Introduction to Conveyancing (3rd edit), 170. In WiUiams on 
Executors torts are included among choses in action. 

' SouihweU V. Scotter (1880), Week. N. 49 ; 49 L. J. Q. B. 356. 
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they pass to the assignee or trustee under the provisions of the 
various Acts relating to bankrupts ^, but whether they are * things 
in action ' within the reputed ownership clauses of the Bankruptcy 
Acts, 1869 and 1883, or within the doctrine of reduction into 
possession by a husband, are questions which do not appear to 
have been decided. It is however difficult to conceive that 
patents, copyrights, and trademarks can be ' goods ' or ' chattels 
personal ^ ' or < chattels personal in possession ^,' when the alterna- 
tive of classifying them as * choses in action ' is open to us *. The 
correct view, it is submitted, is that they are choses in action 
within the doctrines of reputed ownership and reduction into 
possession^ and that in the case of a husband becoming entitled 
to them in right of his wife under the old law, they could have 
been reduced into possession by being registered in his name, 
by analogy to stocks and shares. This question is not likely 
now to arise. 

The mode in which questions of priority relating to patents, 
copyrights, and trademarks should be determined is not very 
clear, owing to the loose way in which the Copyright Acts and the 
Patents, Designs and Trademarks Act, 1883, are drawn. As 
regards patents, designs, and trademarks, the register is in the 
nature of a register of title, for the registered proprietor in granting 
licenses or assigning or otherwise dealing with his privilege, does 
so subject to any rights appearing from the register to be vested 
in any other person *, and although no trusts can be entered on the 
register ^ equitable assignments can be registe^d, at all Qvents 
in the case of patents ''. It seems to follow, first, that if A appears 
on the register as the proprietor and assigns his patent to J?, 
the registration of B vests the patent in him free from all equities 
not appealing on the register, and secondly, that if A, instead 
of assigning the patent to B, gives him an equitable interest in 
it by a registered instrument, B takes priority over an equitable 
assignee under a document earlier in date, but either not registered 
at all, or registered after ff^ assignment. In the case of copyright 

* Hes8e V. Stevenson (1803), 3 Bos. & P. 565. 
' Bankruptcy Act, 1883, ss. 44, 16S. 

» Co. Litt 351 b. 

* The cases deciding that copyright came within the words ^ goods and chattels ' 
in the reputed ownership clauses of the old Bankruptcy Acts {Longman v. Tripp 
(1805), 2 B. & P., N. R 67, 9 R R 617 ; Ex parte Foss (1858), a De G. & J. 230) are not 
very satisfactory, but they proceeded on the ground that ' goods and chattels ' 
include * intangible property/ that is, choses in action. On the same principle 
a policy of insurance was held to be covered by the words * goods and chattels * 
(see WiUiams v. Thorp (1828), 2 Sim. 257 ; Oreen v. Ingliam (1867), L. R 2 C. P. 525) ; 
a policy being a thing in action is now excluded from the reputed ownership 
clause {Ex parte Ibbetson (1878), 8 Ch. D. 519). 

» Patents Act, 1883, s. 87. • Sec 85. 

^ Patent Rules, 1890, rr. 68, 71 ; Ife Casey's Patents ^ '92, i Ch. 104. 
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in the United Kingdom, registration is only necessary to enable the 
proprietor to sue for infringements ; it does not appear to affect 
the question of title or priority. 

* The chief result of this investigation is to confirm Sir Howard 
Elphinstone's conclusion that ' chose in action ' is used in at least 
two meanings. Prima facie^ it means a debt, or sum of money 
payable under a contract. It is so used in the Judicature Act, and 
also in ordinaiy pai*lance. We should never think of describing 
a transfer of stock as an assignment of a chose in action. In 
a more extended and technical sense, however, it includes shares 
and stocks ; it is so used in the Bankruptcy Act, and in the old 
law of husband and wife. In a still wider sense it includes many 
rights which the old books treated as choses in action or < things 
of that nature,' such as rights of action for torts, rights of entry, 
annuities, rights of presentation^ &c., and also (it is submitted) 
^ some rights of more modem origin, such as patents, copyrights, 
and trademarks. 

Possibly, too, a moral may be drawn from the history of choses 
in action, and that is, that parliamentary draftsmen should not use 
technical terms without knowing what they mean. 

Following the example of Sir Howard Elphinstone, I have 
not attempted to deal with equitable choses in action. This 
branch of the subject is much less difficult — and less interesting — 
than choses in action at common law. ^ 

Charles Sweet. 
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WHAT IS A THING? 

THE question what is a Thing is much less simple than the 
question what is a Person. Roman law will tell us that 
some things are corporeal and others incorporeal ; the Common Law 
will tell us that some things are in possession and others in action. 
The Roman division is easier on a first view ; the English one is 
no doubt subtler, less clearly defined, and more difficult for begin- 
ners to grasp. It is therefore commonly assumed that the Roman 
conception is rational and the English is not. We must have 
a little patience before we are ready to form an opinion. 

A thing is, in law, some possible matter of rights and duties 
conceived as a whole and apart from all others, just as, in the 
world of common experience, whatever can be separately pei*ceived 
is a thing. 

The kind of * things' with which we are most familiar are 
material sensible objects which can be dealt with in the way of 
manual use. No difficulty occurs in treating a house, a book, 
or a sheep, as things. As borrower of a book, I have the right 
of keeping the book for the agreed time, or until re-demanded, and 
the duty of returning it. The book is plainly not the same as my 
rights, or any one's, regarding the book, or the sum of all possible 
rights. It would still be a real book if it belonged to nobody. 
We are not now considering what the possible rights, of ownership 
or otherwise, may be. We take it provisionally as common know- 
ledge that an owner who has not parted with any of his rights has 
large powers of use and disposal over the thing owned, powers 
which are indefinite even though they may be limited in certain 
directions by rules of law. 

There is no trouble, again, in extending this notion of a * thing * 
to an aggregate of material things, such as land with a house and 
other buildings on it, a library with all the books in it, a flock of 
sheep. Any of these aggregates may be treated as a single thing 
if we find it convenient. Physical continuity is in no way 
essential to the identity and singleness of the rights existing over 
material objects. Physical discontinuity makes it, no doubt, easier 
to separate. those rights and form new combinations; but easier 
only in degree. One sheep may be bought and driven off firom the 
flock ; one chair out of a set may be sold or given away. But also 
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when the sheep becomes mutton each leg of mutton may have 
a separate owner ; and a chimney in a house may be repaired and 
the old materials taken by the builder in part payment, or a whole 
wing of the house may be rebuilt and the materials sold in lots. 

So far we have spoken of things (as Littleton said) whereof 
a man may have a manual occupation, possession, or receipt ^. 

But many elements of wealth are not tangible, as we know 
without assuming any special knowledge of law. The worth of 
five sovereigns is in the gold ; the worth of a five-pound note, and 
the reason why we can get five sovereigns for it, is in the credit 
of the Bank of England. Whatever debts are owed to an 
individual, a firm, or a corporation in the course of business are 
part of the assets of the business. Nay more, the goodwill of 
a business, which is merely the right to go on using the old name, 
coupled with the expectation that custom will still follow the 
name, is often of great pecuniary value. 

Then we have exclusive rights which, though not merely personal, 
are only remotely connected with any tangible thing, and consist 
in the legal power of excluding others from competition in respect 
of their subject-matter. One may have an exclusive right te take 
fish in a certain piece of water, to ferry passengers across a river 
for hire at a certain place, to make and sell a new machine or 
instrument, te multiply and sell copies of a book or a print. Again 
we may have rights over tangible things which belong te others ; 
rights of way over land, righte of using or detaining goods by way 
of loan, hire, or pledge, and others. These rights can be and are 
regarded in law as having distinct and measurable values, and what- 
ever has such value is a thing, though not a bodily and sensible 
thing. These benefits can be part of a man's inheritance or goods, 
of his 'estate and effecte,' te use the largest term known to our law; 
they are capable of transmission and, for the most part, of voluntary 
alienation. We must recognize as things, in fistct, all objecte of 
exchange and commerce which are recognized by the usage of 
mankind. 

It is often said that such things have no being save in con- 
templation of law : the Roman phrase is ' in iure consistunt.' But 
this is not accurate : for there may be ' groups of advantages,' to 
use Professor Holland's happy term, which have an appreciable 
value though the law does not recognize them. Imperfect righte 
of the nature of copyright, for example, might exist outeide the 
law by usage and courtesy. Such righte did in fact exist in the 
United Stetes to a certain extent before the Copyright Act of 189 1, 

* Lltt 8. 10. 
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as regards English books made over to American publishers ; and 
they had a certain value to the American publisher, and con- 
sequently to the British author, although they were wholly 
unprotected by law, and (as events showed) precarious in fact. 
The goodwill of a business, again, would still have a commercial 
value if it were less efficiently protected by law than it is ; and it 
would probably by no means lose the whole of its value even if 
it were not protected at all. The law began to protect it when it 
became notoriously valuable and not before. Hence it seems that 
in the case of incorporeal things the advantage or * group of 
advantages ' enjoyed or to be enjoyed in fact is the true subject- 
matter of the right, and corresponds to the tangible object which 
we call a corporeal thing as distinct from the rights exercised over 
it. Of course the value of an incorporeal thing may be largely 
due to its recognition and protection by the law, and some in- 
corporeal things may be called creatures of the law. But no one 
will suppose that the value of tangible property would not also be 
diminished if the law should cease to punish theft, or to decide 
questions of title. The parallel therefore seems to hold good not- 
withstanding the possible anomalies of extreme cases. 

At this point it may be worth considering, at the risk of an 
apparent paradox, whether corporeal things themselves are so 
corporeal as we think at first. For a material object is really 
nothing to the law, whatever it may be to science or philosophy, 
save as an occasion of use or enjoyment to man, or as an instrument 
in human acts. In fact there are parcels of terrestrial matter 
which are not things in the law. Of some such parcels, on 
grounds of necessary convenience, we have to say * communia 
sunt omnium,' the water of the high seas for example : of other such 
we say, for reasons of religion or state, ' nuUius in bonis sunt.' 
This is much easier to illustrate from the Roman law than from 
our own ; for the Common Law abhors a vacuum of property : 
a statement which the reader, unless he be already learned in tiie 
law, must provisionally take for granted. A thing which belongs 
to nobody is of no legal importance until something happens to 
bring a person into relation with it, and make it the subject-matter 
of enforceable rights. An old iron pot thrown away and dropped 
at the bottom of a canal, for example, might well be no more to the 
law than if it were in another planet. If it is something to the 
law, it is because the local law may happen to provide, as ours 
does, that abandonment shall not wholly destroy or suspend the 
legal qualities of a chattel which has once been a thing of value. 
So that on the whole perhaps we have good ground for saying that 
the * thing ' of legal contemplation, even when we have to do with 



Oct. 1894.] What is a Thing ? 321 

a material object, is not precisely the object as we find it in common 
experience, but rather the entirety of its possible legal relations 
to persons. We say entirety, not sum, because the capacity of 
being conceived as a distinct whole is a necessary attribute of an 
individual thing. What the relations of a person to a thing can be 
must depend in fact on the nature of the thing as continuous or 
discontinuous, corporeal or incorporeal, and in law on the character 
and the extent of the powers of use and disposal which particular 
systems of law may recognize. A man who has copyright in 
a book can alienate but cannot destroy the copyright, though 
he may choose, on some scruple of conscience against monopoly 
in spiritual benefit ^, not to exercise his right or reap the profit of 
it. The owner of an unique manuscript can destroy it in fact, but 
the law might conceivably forbid him to do so, and probably would if 
theobviousinterestof those to whom things of unique value belong 
were not thought to be sufficient security against wanton destruction. 
Land, though it can be wasted or, in some situations, flooded, cannot 
be destroyed in the same sense as ordinary chattels ; and some few 
chattels, such as the harder kinds of gems, may be considered inde- 
structible as compared with perishable goods and even with reliv- 
tively lasting materials of common use. Through all the range of 
natural and legal diversities, however, a thing remains, for the 
lawyer's purposes, that which is attributed by law to the natural or 
conventional thing in regard to the rights and duties of persons. 

Here, then, we seem to have a necessary point of contact between 
law and philosophy. The lawyer as well as the metaphysician is 
driven, when he takes to thorough-going analysis, to face idealism. 
What we commonly call things are resolved by philosophical 
analysis into possibilities or occasions of perception. The idealist 
boldly says that the esse of material things is jpercipi. So we may 
say that in contemplation of law the esse of things is hc^eri or 
in bonis esse. That only is a thing which can, in the widest sense, 
be owned : it must be the subject-matter of rights that the law will 
recognize. An ownerless thing is for the lawyer pretty much what 
a 'thing in itself is for the philosopher. A res nullius is as void 
of legally intelligible contents as is a IHng an sich of intelligible 
contents of any kind. It is merely negative and irrational ; the 
very notion of it excludes it from the world of rational import. 
We can see in it, at most, the potency of a future legal significance. 
The * books in my closet,' iiji Berkeley's famous example, are merely 
the potentiality of the books I shall see when I open the closet. 
And so the ownerless abandoned thing, in systems which admit the 

^ Count Lyof Tolstoi not long ago disclaimed all interest in the copyright of his 
works for some such reason. 
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extinction of property, is the mere potentiality of possesBion or 
ownership to come, whether the thing itself be buried treasure or 
a worthless tin pot There is a legal vacuum till the act of an 
occupier or finder restores the thing, so to speak, to the world of 
legal reality. Hence, if we find in a particular system of law rules 
which are astute even to refinement to prevent this state of vacuum, 
there is no reason to treat such an endeavour as absurd. In fact 
the old masters of the Common Law did take the line of abhorring 
vacant possession or property, and put forth extreme ingenuity to 
avoid admitting it. Without contending that they were con- 
sciously led by any philosophic reason, one may be allowed to 
think that, whether by scientific instinct or by good fortune, they 
showed themselves on this point at least as good philosophers as 
the Roman lawyers. 

The foregoing remarks are, as they stand, a fragment ; but they 
may have some bearing on the diBScult speculative and historical 
problems raised by the common law doctrine of * things in action/ 
which are now under discussion in this Review. My own opinion, 
so far as I have formed one, inclines to the conclusion that our 
English ' thing in action ' will be found to be really equivalent in 
its conception to the Roman Obligation, but that the idea has been 
much perplexed in its application, like almost all the subtler ideas 
met with in English law, partly by historical accidents and partly 
by ignorance. 

Fredekick Pollock. 
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THE QUASI-ORANT OF EASEMENTS IN ENGLISH AND 

ROMAN LAW. 

OF late yeai*s the Courts have on several ocoasions dealt with 
the rights and liabilities inter se of purchasers from the same 
vendor of adjoining tenements, and after some considerable conflict 
of judicial opinion the law is tolerably well settled. The difficulty 
arises in this way: The owner of the adjoining tenements has 
enjoyed quasi-easements or rights analogous to easements in respect 
of one tenement over the other: he conveys one or both of the 
tenements to purchasers : how far do the rights which before the 
severance of ownership were quasi-easements become, after the 
severance, actual easements, independently of prescription or ex- 
press grant ? The question, said Chitty J., * is not like the case of 
an implied grant where, upon reading the instrument, you say the 
terms employed mean so and so ; and it is necessary in order to 
give effect to the intention, as manifested by the deed, to imply 
something which is not expressed in so many words ^' In truth, 
if the quasi-easements are transformed into actual easements, they 
are so transformed, not by express grant nor by implied grant in 
the connect sense of the term, but by quasi-grant. The obligation 
or right arises neither from the express words of the instrument, 
nor from that which, having regard to the circumstances, must be 
considered the true meaning and effect of the words of the instru- 
ment, but from the position into which the parties have placed 
themselves by their contract. That is to say, after an examination 
of the surrounding circumstances the law imputes to the parties 
an intention that the quasi-easements enjoyed by the joint owner 
shall or shall not be transformed by the severance of the tenements 
into actual easements. 

This problem has exercised the English Courts during some 
centuries, but it is not necessary to discuss the cases which are 
scattered in considerable profusion about the Year Books and the 
older series of reports : in these latter days controversy has settled 
round the vigorous judgment of Lord Westbury in Suffield v. Brown^. 

If an owner of two adjoining tenements enjoys in respect of one 
quasi-easements over the other, then the former is said to be quasi- 



' Btddington v. Ailee^ 1887, 35 Ch. D. p. 526. 
' 1864, 4 De G. J. & & 185. 
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dominant and the latter quasi-servient. In the alienation of the 
two tenements either the qaasi-dominant or the quasi-servient may 
be granted before the other, or both may be granted at the same 
time. The judges had, from time to time, noticed the possibility 
of these three cases, and the distinctions between them. One 
example will suffice. In Pahner v. Fletcher ^, where the owner of 
a house and adjoining land had conveyed the house to one and the 
land to another, Kelynge J. said, ' Suppose the land had been sold 
first and the house after, the vendee of the land might stop the 
lights ;' but Twysden J., to the contrary, said, * Whether the land 
be sold first or afterwards, the vendee of the land cannot stop the 
lights of the house in the hands of the vendor and his assignees ;' 
and cited a case to be so adjudged. The point was not further 
pressed by Kelynge J., who held the view that the Courts have 
adopted ; and before the latter half of this century there was no 
direct decision that the rights and liabilities of the purchasers 
depend on the order in time of the alienation of the tenements. 

In Pt/er v. Carter^ the Court of Exchequer decided that if the 
owner of two adjoining houses sells first one house and then the 
other, and the house last sold is drained by a drain running under 
the house first sold, the second purchaser is entitled to the owner- 
ship of the drain, that is to a right over the freehold of the first 
purchaser. There the quasi-servient tenement was sold first, and 
the Court held that the right to the drain was reserved by implica- 
tion for the owner for the time being of the quasi-dominant tene- 
ment, and gave as the reasons for the decision that the purchaser 
takes the house 'such as it is,' and that if he had inquired he 
would have discovered the existence of the drain. 

In Suffield v. Brown *, the right claimed was peculiar. The owner 
of a dry dock and an adjoining wharf at Bermondsey had been 
accustomed to allow the bowsprits of the vessels in the dock to 
overhang the wharf to the extent of some fourteen feet. The 
wharf, the quasi-servient tenement, was sold to the defendant, and 
the dock, the quasi-dominant tenement, was sold some years after 
to the plaintiff. The defendant commenced to build on the wharf 
up to the edge of the dock. The purchaser of the dock filed a bill 
to restrain the purchaser of the wharf from building in such a way 
as to interfere with the plaintiff's enjoyment of * the privilege right 
or easement of allowing the bowsprits of the vessels in the plaintiff's 
dock to overhang the defendant's wharf to the extent of fourteen 
feet.' Lord Romilly gave judgment for the plaintiff, and after 
referring to Pyer v. Carter^ with approval, said, *That case also 

* 1675, I Levinz 132, i Siderfin 167, i Keble 553. 
* X857, I H. & M. 916. ' 1864, 4 De G. J. & a 185. « 1857, I H. & M. 916. 
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established that no distinction can be founded on the circumstance 
that the servient tenement was sold prior to the sale of the domi- 
nant tenement, which indeed only results in a question of notice/ 
On appeal the Lord Chancellor reversed this decision with some- 
thing like judicial contempt. He declined to agree with the remark 
of the Master of the Bolls quoted above, and drew a sharp distinc- 
tion between the cases where the quasi-servient tenement was sold 
first, and the cases where the quasi-dominant tenement was sold first. 
Lord Westbury allowed that in the latter class of cases there was 
no objection to the rule that neither the vendor nor his assignees 
could interfere with the purchaser in the enjoyment of the con- 
tinuous and apparent rights in the nature of easements which had 
been enjoyed by the joint owner before the severance, on the 
ground that the vendor cannot derogate from his own grant. But 
with regard to the former class of cases he said, ' The effect of the 
judgment under appeal is that if I purchase from the owner of two 
adjoining tenements the fee simple of one of those tenements^ and 
have it conyeyed to me in the most ample and unqualified form, 
I am bound to take notice of the manner in which the adjoining 
tenement is used or enjoyed by the vendor.' The Lord Chancellor 
suggests an example, which is a reductio ad absurdum of the position 
taken by the Master of the BoUs : ' Suppose the owner of a manu- 
factory to be also the owner of a strip of land adjoining it, on 
which he has been for years in the habit of throwing out the . 
cinders, dust, and refuse of his workshop ; and suppose I, being 
desirous of extending my garden, purchase this strip of land and 
have it conveyed to me in fee simple, and the owner of the manu- 
factory afterwards sells the manufactory to another person^ am 
I to hold my piece of land subject to the rights of the grantee of 
the manufactory to throw his rubbish upon it ? ' 

In answer to the learned Barons who decided Pyer v. Carter \ 
Lord Westbury argued that the purchaser took the house not ' such 
as it is,' but * such as it is described ' in the contract and con- 
veyance, and that having regard to the terms of the contract and 
conveyance, the purchaser in that case was under no obligation to 
make any inquiry as to the existence of the drain. Li a brilliant 
passage, * the first introduction of this extraordinary doctrine * 
which had been affirmed by the Court of Exchequer and the Master 
of the Bolls, is traced to the comparison of the disposition of the 
owner of two tenements to the destination du pere de famille of 
the French civil code ^ According to this comparison the owner of 
the entire estate which is afterwards severed stands in the relation 

> 1857, 1 H. & M. 916. 

' Gale on Easements, first edition, 1839, ch. 4. 
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oipere defamille^ and impresses upon the different portions of the 
estate mutual obligations and services which accompany such 
portions when divided among the members of the family, or even 
when aliened to strangers. But Lord Westbury would have none 
of this. ' This comparison is a fanciful analogy from which rules 
of law ought not to be derived. And the analogy, if it be worth 
grave attention, fails in the case to be decided, &c.' 

This statement of the law is clear and definite, and was confirmed 
by Lord Chelmsford in Cro9%ley v. lAghtowler *, but the question waa 
again relegated to the region of doubt by the remarks of the Lord 
Justices during the argument in WatU v. Kehon ^. The counsel for 
the appellants cited Suffield v. Brown\ and Mellish L.J., who as 
counsel had doubtless had no small influence in persuading Lord 
Westbury to his decision, interposed with the remark, 'I think 
that the order of the two conveyances is immaterial, and that Pyer 
V. Carter ^ is good sense and good law. Most of the common law 
judges have not approved of Lord Westbury's observations on it ;' 
and James L.J. added, 'I also am satisfied with the decision in P^er 
V. Carter J The period of doubt continued for nine years, during 
which bewildered practitioners, ignorant which view would ulti- 
mately prevail, had to advise their clients either in accordance with 
the recorded decisions of two Lord ChanceUors, or in accordance 
with the later reported opinions of two Lord Justices. Li 1879 
the Court of Appeal again had an opportunity, and this time spoke 
with no uncertain voice. 

In WheeMon v. Burrows * the owner of a workshop and adjoining 
land sold the land, the quasi-servient tenement, in November 1875, 
and the workshop, the quasi-dominant tenement, in April 1876. 
Some of the windows of the workshop had overlooked and received 
their light from the adjoining piece of land. The purchaser of the 
land blocked up the windows with a hoarding. Bacon V.-C. 
and the Court of Appeal held that he was entitled to do so, thus 
adopting the view taken by Kelynge J. in opposition to Twysden J. 
in Palmer v. Fletcher^, In an elaborate judgment Thesiger L.J. 
reviewed all the cases from Palmer v. Fletcher onwards, and in 
the result Pyer v. Carter'^ was definitely overruled, and the judg- 
ment of Lord Westbury in Suffield v. Brown ^ approved. James 
L.J., who was a member of the Court who heiud the appeal in 
Wheeldon v. Burrows ^^ appears to have retracted the opinion 
expressed by him in Watts v. Kelson ^®. 

» 1867, L. R. 2 Ch. 486. • 1870, L. R 6 Ch. 170. 

» 1864, 4 De G. J. k S. 185. * 1857, 1 H. A; M. 916. 

» 1879, L. R. 12 Ch. D. 31. • 1675, 1 Levinz 122. 
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There remains the class of cases where the two tenements are 
alienated at the same time, e.g. at a sale by auction : and here 
it may be remarked that in this connexion the important date 
is the date of the contracts, and that the dates of the execution 
of the subsequent conveyances are immaterial {Beddington v. Atlee^), 
In SwanahoTough v. Coventry ^, Tindal C.J. said : ' In the present 
case the sales to the plaintiff and defendant being sales by the 
same vendor and taking place at one and the same time, we think 
the rights of the parties are brought within the general rule of law 
that a vendor shall not derogate from his own grant/ This case 
followed Comptan v. Richards ^, and was followed by Jessel M.R in 
AUen V. Taylor *, and approved by the Court of Appeal in Wheeldon 
V. Burrows ^. It decides that where the grants are contemporaneous 
and part of one transaction, each grantee is in the same position 
as if he had obtained the first grant. This view of the law was 
applied by Chitty J. to two persons claiming under a will which 
'operates as a simultaneous conveyance' of the two tenements 
to the devices {Philips v. Low •). 

In the result the law is well settled to this effect {a) If the 
quasi-dominant tenement be granted first, there will pass to the 
grantee, without express words, all those continuous and apparent 
quasi-easements which are necessary to the reasonable enjoyment 
of the tenement granted, and which have been enjoyed before 
the time of the grant by the owners of the entirety for the benefit 
of the part granted, {b) If the two tenements are granted at the 
same time it is as if the quasi-dominant tenement in respect of 
each of the quasi-easements had been granted first, and the vendor 
cannot derogate from his gi^ant. {c) If the quasi-servient tenement 
be granted first, the quasi-easements are extinguished unless pre- 
served by express words, except in the case of easements of 
necessity, such as a right of way to a landlocked tenement, which 
|ure excepted from the general rule on the principle *cuicunque 
aliquis quid concedit, eoncedere videtur et id sine quo res ipsa esse 
non potest.' 

It is somewhat curious that in no case did either counsel or 
judge refer to the position taken by the Roman lawyers. A refer- 
ence to the Digest shows that in this particular case they had 
no sympathy with the doctrine that rights and liabilities could 
spring into existence by a quasi-grant unexpressed and to be 
collected from the circumstances surrounding the contract of aliena- 
tion. They allowed that the owner of two tenements could, on 

> 1887, L. R. 35 Ch. D. 317. • 1832, 9 Bing. 305. 

» 1814, 1 Price 37, 15 R. R. 68a. * 1880, L. R. 16 Ch. D. 355. 
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the alienation of one of the tenements, impose servitudes on one 
or other of them : but they required these servitudes to be clearly 
defined and expressed in the contract of alienation. ' Qui duas areas 
habet alteram tradendo servam alteri efficere potest \' * Duorum 
praediorum si alterum ea lege tibi dederit ut id praedium quod 
datur serviat ei quod ipse retinet vel contra, iure imposita servitus 
intelligitur ^/ * Si quis duas aedes habeat et alteras tradat potest 
legem traditioni dicere ut vel istae quae non traduntur servae sint 
his quae traduntur vel contra^.' But if the two tenements were 
granted at the same time, by simultaneous grants or by will, the 
quasi-easements enjoyed before the severance were extinguished. 

* Binas quis aedes habebat una contigiiatione tectas : utrasque diversis 
legavit. Dixi ... ex regione cuiusque domini fore tigna nee uUam 
invicem habituros actionem, ius non esse immissum habere. Nee 
interest pure utrisque an sub condicione alteri aedes legatae sint K* 

* Duas autem aedes simul tradendo non potest efficere alteras alteris 
servas quia neque acquirere alienis aedibus servitutem neque im- 
ponere potest ^.* It must be added that an exception waQ recognized 
in the case of an easement of necessity, without which the tenement 
to which the right was attached was incapable of any beneficial 
occupation. Marcellus put the case of the owner of two adjoining 
bouses devising one house to a devisee : he had no doubt but that 
the heir could raise his house higher, and darken the lights of the 
devised house, but he added * sed ita officere luminibus et obscurare 
legatas aedes conceditur ut non penitus lumen recludatur^ sed 
tantum relinquatur quantum sufficit habitantibus in usus diumi 
moderatione \* 

The civil law may be summarized shortly: if the alienation 
of the two tenements was simultaneous, the quasi-easements were 
extinguished in every caae : if the owner alienated one tenement, 
the continuance or cessation of the rights depended on the contract 
of alienation, and those rights that were not expressly mentioned 
and reserved were extinguished. These rules were subject to the 
exception that in all cases the rights were preserved so far as 
was absolutely necessary for the beneficial occupation of the 
tenement in respect of which they had been enjoyed before the 
alienation. 

The differences between the rules of English law and Roman 
law are obvious : it is submitted that the simple and intelligible 
rules of Boman law are more in accordance with sound legal 
principles than the complicated rules of English law, which neglect 

> D. 8. 3. 34. » D. 8. 4. 3. » D. 8. 4. 6 pr. 
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the terms of the contract of alienation, attach undue importance 
to the circumstance, often accidental ^ of one contract being prior 
to the other, and render it necessary in each case to examine 
the circumstances surrounding the contract of alienation in order 
to decide whether or no the law wiD impute to the parties an 
additional contract which they did not make in fact, and which 
in many cases they did not intend to make, and would not have 
made if their attention had been called to the particular point ^. 
Lord Westbury perceived that the contract of alienation {lex 
traditianis) ought on sound legal principles to govern the rights 
of the parties subsequent thereto. *When the owner of two 
tenements sells and conveys one to a purchaser for an absolute 
estate therein, he puts an end by contract to the relation which he 
had himself created between the tenement sold and the adjoining 
tenement, and discharges the tenement so sold from any burden 
imposed upon it during his joint occupation, and the condition 
of such tenement is thenceforward determined by the contract 
of alienation, and not by the previous user of the vendor during 
such joint ownership*/ The rules of English law are too well 
settled at this dat^, but it is suggested that it would have been 
well if the Courts had adopted the dictum of Mellish C.J., that 
' the order of the two contracts of alienation is immaterial/ and 
had applied to all cases the rule of Roman law, that the quasi- 
easements will not be transformed into actual easements by the 
fact of alienation, but that their transformation must be an express 
term of the contract of alienation. 

Ernest C. C. Firth. 

* The facts in Py«r v. Carier, 1857, i H. A; M. 916, Wheeldon v. Burrmos^ 1879, ^- ^ 
12 Ch. D. 31, and BeddingUm v. Atlee, 1887, L. R. 35 Ch. D. 317, establish that the 
priority of one contract is often accidental : e. g. two tenements are offered for sale 
at the same auction ; one is knocked down there and then to a purchaser ; the 
other is disi>o8ed of by private treaty a month afterwards : according to the rules 
of English law considerable consequences may follow from the accident that the 
latter was not disposed of at the auction. 

' Birminghanij Budley and District Banking Company Y. RosSy 1888, L. R. 38 Ch. D. 295. 

^ ^fUffidd v. Brounif 1864, 4 De G. J. & S. 185. 
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MAINTENANCE AND EDUCATION. 

THE Courts have been asked from time to time, in cases of 
construction, to define the extent of a provision in terms of 
a yearly sum or of the proceeds of a fund, expressed to be made 
' for the maintenance and education ' of a person or group of pei-sons, 
in the absence of indication, other than that afforded by the words 
themselves, of the intended duration of the benefit. The last 
judicial utterance that I can find in a case of this kind is that of 
Hall V.-C. in WilMns v. Jodrell, 13 Ch. D. 564, decided in 1879. It 
is remarkable a^ expressing, (apart from authority,) a dissent from 
the opinion of Wood V.-C. in Gardner v. Barber^ 18 Jurist 508 (1854), 
on the limitation of time of enjoyment which these words prima facie 
indicate. It is a]so remarkable as containing a criticism of the 
principal case on which Wood Y.-C. relied, which made that case, 
in the opinion of Hall V.-C, in-elevant alike to Gardner v. Barber 
and Wilkinn v. Jodrell, Shortly stated, in Vice-Chancellor Wood's 
opinion, such a provision as above mentioned for the maintenance 
and education of A ought to be considered as limited to the period 
of A'b minority, unless there is something in the context to extend 
it ; in Vice-Chancellor Hall's opinion, such a provision should con- 
tinue during the life of A^ unless there is something in the context 
to confine it. Wood V.-C. considered his opinion to be suppoi-ted 
by the authority of Knapp v. Noye9, Ambler 661, decided by Lord 
Chancellor Camden in 1768 ; Hall V.-C, while not impugning the 
authority or correctness of that case, was persuaded to take a view 
of it which enabled him to pass it by. 

It is somewhat strange that the decision of Hall V.-C. should have 
excited so little comment, as the point is one of considerable interest 
and importance, and seems, from an inspection of the reports, to 
have arisen with some frequency. I venture to think that the 
point has for more than a century been covered by authority, that 
Wood V.-C, whose carefully considered judgment in Gardner -v. Barber 
was never challenged until 1877, when Malins V.-C. in Frewen v. 
ffaMilfo7i,4j L. J. (Ch.) 391, (presently to be noticed,) disregarded it 
in a rather summary fashion, was right, and that Hall V.-C. was not 
free to give effect to his own view. The fact that the decision in 
fFilkins V. Jodrell, and the consequences involved in that decision, 
have been noticed in various professional books in general use 
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(e.g. Jarman, Wills, 5th edition, i. 371, note (z); Lewin, Trusts, 
9th edition, 146 ; Seton, Decrees, 5th edition, 1376 ; Simpson, 
Infants, and edition, 315) without adverse comment, and in one 
case at least (Jarman, loc. cit.) with apparent approval, is my excuse 
for venturing on this criticism, which, if well founded, may be of 
some use when the point again arises. As it does not appear that 
Hall Y.-C. would have been prepared to disregard or oven-ule the 
decision of Lord Camden if he had been convinced of its relevance, 
it is convenient to begin by examining that case, in which the 
Lord Chancellor is reported to have said that 'maintenance and 
education are confined to minority.' The examination will, I think, 
show that Hall Y.-C. was wrongly advised when he professed his 
agreement with the argument of counsel that when Lord Camden 
used these words he was ' merely referring to the terms of the will 
then before him, being such that in that particular case they were 
BO confined, and was not laying down any general rule that 
maintenance and education in such a clause or provision would 
ordinarily and j>er se determine with minority' (13 Ch. D. 571). 
And it seems to me not unimportant, as Wood V.-C, while relying 
on the words quoted from Lord Camden's judgment, spoke of 
them as ' only a dictum* to examine the decision with some care 
in order that it may appear that these words were really some- 
thing more than a dictum. It will after this examination be 
convenient to notice the chain of later cases, of which fTiiiins v. 
Jodrell appears to be the last. 

Knapp V. Noyea^ Amb. 661, is a somewhat remarkable case. The 
judgment only is reported ; it is shorty and runs as follows : 

* Noyes, having five children at the date of his will, gave them, 
by name, ^6*1,500 each, to be paid to his daughters respectively at 
the time of their several marriages with the consent of his executrix 
and executor, or the survivor ; and if any of them should marry 
without such consent, then be gave her or them so marrving 
respectively jf 500 only ; and he gave the jficcx) to such of his 
daughters as and when they should marry with such consent, in 
equal proportions. 

^Mary^ one of the daughters, having attained twenty-one, died 
unmarried. Q. Whether the portion survived ? or, in other words, 
whether the time of payment is confined merely to marriage? If 
I should determine for the plaintifi* it will be with reluctance. It 
is very unnatural for a parent to impose a consent to marriage 
during his daughter's whole life. To consider it upon the will, which 
I shaU construe with liberality. These portions clearly vested at 
the death of the testator ; and if they had not been devised over, 
I should think that in case any of the daughtei-s had died before 
the time of payment, the portion would have gone to her repre- 
sentative. 
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* But still the question is, Whether marriage is the sole time of 
payment ? 

' A material observation arises on a clause in the will, by which 
the testator appointed the same persons who are his executors to be 
guardians of his daughters during their minority. 

' It is a fair construction to say that he appoints the ^ardians 
merely with a view to their consent, and the same as if he had 
inserted that clause in the clause of consent. 

^ The clause of maintenance and education is also material. " TiU 
portions become payable*' must be understood, ^Hill twenty-one^ or 
marriage with consent." 

* Maintenance and education are confined to minority; and though 
there may have been a case where under the word education the 
provision has been extended after twenty-one, yet that must have 
been a very special case, and contrary to the natural sense of the 
words. If this construction is right, it puts an end to the question ; 
because the condition of marriage with consent must mean at an 
earlier time than twenty-one.' 

Now it is to be observed that the decision ultimately arrived at 
by the Lord Chancellor is based on the conclusions extracted from 
certain indications in the will, independent of one another, but all, 
in the Lord Chancellor's opinion, pointing in the same direction. 
He argues on the antecedent unlikelihood of a testator intending 
to fetter his daughter's liberty of marriage during her whole life, 
and on the circumstance of the persons whose consent is expressed 
to be required being appointed to act as guardians during the 
daughter's minority, as though this exhibited the testator's intention 
to reduce the required consent to an incident of guardianship. He 
then relies on a further indication, which is the important point 
for us to notice. There was a ' maintenance and education ' clause 
in the wiU, and seemingly the allowance for maintenance and 
education was to be made ' till portions become payable ^.' It is 
plain that the allowance for maintenance and education was not 
in terms expressed to be limited to minority, otherwise the last 
two paragraphs of the judgment would be pointless, as the Lord 
Chancellor would only have had to refer to the time-limit expressed 
in the will, instead of arriving at the same result by a roundabout 
method of inference. The argument appears to be this: 'The 
testator directed an allowance for maintenance and education until 
the portions should become payable — maintenance and education 
are words referable to minority in the absence of special circum- 
stances — therefore portions must have been payable at majority, if 
marriage did not take place earlier.' 

We are not in the least concerned with the correctness of this 

' See the aooount of iTnopp v. Noyea given by Wood V.-C. in his judgment in 
Gardner v. Barber^ i8 Jur. 509. 
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reasoning, or with the reasoning on the other matters on which the 
Lord Chancellor relies in his judgment. Assuming the report to 
be in all points accurate — ^and perhaps this is a large assumption in 
the case of a precedent reported by Ambler — it may strike us with 
some surprise that the Lord Chancellor did not refer to Atiins v. 
Hiccocks, I Atk. 500, decided by Lord Hardwicke in 1737, a case 
which seems very much in point ^. It also seems allowable to think 
that the words * till portions become payable ' displace under the 
circumstances the natural inference to be drawn (in the Lord 
Chancellor's opinion) from the use of the words ' maintenance and 
education.' But it seems clear that Lord Camden did not mean to 
say that from the particular will before him be collected a special 
intention of the testator that maintenance and education should 
only continue during minority. The words used, and the context 
in which they occur, require us to believe that in saying ' mainte- 
nance and education are confined to minority,' the Lord Chancellor 
was enunciating what he believed to be a known rul^ of interpreta- 
tion, and applying it to a certain sentence in the will before him, 
extracting from this process a conclusion which, added to and 
agreeing with certain other conclusions extracted from other expres- 
sions in the will, justified him, (in his opinion,) in deciding that the 
portion of the deceased daughter of the testator survived to her 
representative. When we notice that the Lord Chancellor, as 
appears from the last paragraph of his judgment, regarded this 
point about the maintenance and education clause as important, if 
not decisive, it is difficult to regard the words * maintenance and 
education are confined to minority ' as a mere dictum ^. 

^ At the date of this judgment, Lord Camden, who is described by Lord Campbell 
as 'a profound jurist and an enlightened statesman/ had had a much longer ex- 
perience as a common law judge than as an equity judge. See his life in CampbeU's 
Lives of the Chancellors, vol. v. 

' So clear did it seem to me after considering the judgment that Lord Camden 
intended to enunciate a general rule and not to deliver a particular interpretation, 
that I carefully examined all the reports of Wilkina v. Jodrdl that I could find, with 
a view of learning, if possible, what was the nature of the argument by which 
counsel prevailed on HaU V.-C. to take the view of Knapp v. Noyea which he did. 
The case is reported in 13 Ch. D. 564, 49 L. J. (Ch.) a6, 41 L. T. 649, 28 W. R. 
224, but none of these reports, either in the arguments or the judgment, throw 
any light upon the point. It is unlikely that the report in Ambler would be 
corrected or supplemented by a reference to the record without any reference to 
the fact in the judgment. In the report in Ambler, immediately under the title of 
the case, is the note [no entry], but as this is followed by a reference to a footnote 
which manifestly refers to the case immediately preceding, it is difficult to say to 
which case the reporter refers. I am inclined to suspect that counsel and judge in 
WUkins V. Jodrell were misled by the headnote of Knapp v. Ifoyes, which runs as 
follows : ' Testator bequeathed to his daughters £1,500 each, to be paid them respec- 
tively at the time of their marriage with consent of his executrix or executor who 
are made guardians during their minority with a clause for maintenance and education 
tiU iufenty-one. Held, a child attaining twenty-one her legacy was vested ; the con- 
dition is to be understood as confined to marriage under twenty-one.' For the 
reasons already given, I think the provision for maintenance and education was 
expressed to continue *till portions become payable,' and that, on the strength of 
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The next case to be noticed is not relevant to our point, so far as 
the matter decided in it is concerned, but it contains a dictum which 
has received some attention in later relevant cases. In Badham v. 
Mee^ 1 Buss. & My. 631, decided by Leach M.R. in 1830, there was 
a devise to trustees upon trust to make out of the rents, &c., certain 
payments, and ' in the next place to pay, apply, and dispose of the 
rents, &c., unto and for the maintenance, education, and bringing up 
of R. M.y S. M,, and J. M,, the children of the testatrix' son R. M. 
during the life of her son,' residue of real and personal estate to 
other persona R. M, the elder was living, R. M. the younger and 
S.M. were dead, J.M. had long since attained twenty-one. The 
question was, What interest, if any, had /. M. in the rents ? The 
^ M. R. held that as the testatrix had fixed the life of R. M. the 
elder as the measure of the duration of the benefit, the surplus 
rents belonged to /. M. during R. if.'s life, but observed that * the 
terms *^ maintenance, education, and bringing up/' where no period 
was fixed except what was implied in the import of the words 
themselves, would have reference to minority.' It may here be 
noticed that the opinion implied in these words that, in deter- 
mining the measure of a gift of this kind, the purposes expressed 
are to be read conjunctively 'as meaning that all the three things, 
maintenance, education and bringing up, are to go on together,' is 
criticized by Hall V.-C. as unsound. We shall see that Shadwell 
V.-C. and Malins V.-C, (though neither of them very consistently,) 
seem to be of the same mind as Hall Y.-C. on this point. 

In Soamee v. Marlin, 10 Sim. 287, decided in 1 839 by Shadwell V.-C, 
a testator directed the interest of a sum of money to be applied for 
the maintenance and education of his nephew (an infant), making 
no disposition of the principal. The case is shortly reported, and 
Knapp V. Noyee does not appear to have been brought to the 
Vice-Chancellor's attention. Badham v. Mee was cited. The Vice- 
Chancellor, after saying that the nephew, in his opinion, took a life 
interest, added : * In the case cited, the words were '* maintenance, 
education and bringing up." These words necessarily apply to the 
infant state. But all persons who have attained twenty-one are 
not in a state in which they do not want education, and there is no 
period in life in which a person does not require maintenance.' It 
does not seem to have struck the Vice-Chancellor that a person, 
even when * brought up,' might need education and maintenance. 
It may be noticed that the Vice-Chancellor seems to take a more 

the meaning of the words * maintenance and education/ it was held that the phrase 
must be interpreted Hill twenty-one, or marriage under.' As a statement of the 
text of tlie will, the words in italics in the headnote are plainly incorrect ;~as 
a statement of the result arriyed at in the judicial interpretation of the will, they 
are sufficiently correct, though, under the circumstances, calculated to mislead. 
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liberal view of the limits of education than he did seven years 
before in Foley v. Parry, 5 Sim. 138, and in the unnamed case 
referred to by Wood V.-C. in the case next to be noticed. Cf. the 
decision of Flumer M.B. in Hamley v. Gilbert^ Jac. 354 (1821). 

In Gardner v. Barber^ 18 Jur. 508 (1854), certain questions arose 
on James Butler's will. The testator had given his real and 
personal estate to trustees to convert, and after certain payments 
to invest the residue, and out of the dividends to pay certain 
annuities to two of the testator's daughters during their lives, * and 
upon trust that my said trustees shall from, with, and out of the 
said dividends, &c., pay and apply the yearly sum of ^^50, (and so 
in proportion for any less term than a year,) for or towards the 
maintenance and education of my granddaughter Amelia Lettice 
Barber,' (daughter of Amelia, another daughter of the testator,) * in 
such manner as my trustees or trustee shall think proper.' The 
testator then directed a weekly allowance of two guineas to his 
daughter Amelia during her life. One question to be decided was 
as to the duration of the allowance to Lettice. Wood V.-C. referred 
to and gave an account of Knapp v. Naye9^ mentioning that what he 
considered to be a dictum in that cluse, (which, with respect, for 
reasons given, I think an under-statement,) was supported by the 
dictum in Badiam v. Mee ; he referred with surprise to the decision 
in Soames v. Martin, observing that, in that case, Knajsp v. Noyes was 
not noticed He said (as the case is reported in 2 Eq. Bep. at 
p. 890), ' I must say that I think any one would have said, jmma 
facicy that a gift of this description was intended during minority 
only.' He referred to Foley v. Parry, 5 Sim. 138, as indicating the 
proper extent of a provision for education, referring also to another 
case decided by the same judge, which I have not been able to 
find ; he referred to and distinguished certain other cases, in which 
the words * maintenance and education' exhibit the motive and 
purpose, but are accompanied by other expressions which furnish 
the measure of the gift. He noticed that in the case before him 
the other allowances were exppssed to be given for life, and seemed 
to treat the absence of those words in the gift which he was 
considering as a significant omission. He aJso seems to have 
considered Soames v. Martin as in some respects distinguishable ^. 

It ought perhaps to be noticed that in Be Orespigny v. Be Creiptgny^ 

*■ It does not seem to have been observed by either counsel or judge that in the 
later part of the will as reported in the Jurist, there were discretionary i>ower8 
given to the trustees to make certain allowances for maintenance and education 
with an express reference to minority. I suppose the circumstance might have 
founded an argument for either party. Shad well V.-G. would have regai'ded 
it as a circumstance in favour of the extension of the allowance. See KHxingivn 
V. Gray, lo Sim. at p. 297. 
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9 Exch. igz (1853, Pollock C.B., Parke, Alderson, and Piatt BB.), 
a question arose upon a covenant in a deed of separation beginning, 
* And for providing for the maintenance of the children of the said 
// and C,* whereby the said H was expressed to engage to ' pay the 
whole expense of the education, maintenance and support ' of the 
children, except in certain specified events. It was held, without 
reference to any rule of construction, on the text of the covenant 
(and, with respect, considering the words used and the nature of 
the deed, I think rightly), that the obligation was not restrained to 
the minority of the children. The English cases do not appear to 
have been noticed by counsel, but one of them learnedly refers 
to TJlpian and the Civil Code. This case was noticed by Wood V.-C. 
in the course of the argument of Gardner v. Barber, vide 2 Eq. 
Rep. 889 \ 

It is also to be noticed that in Presant v. Goodwin, 1 Sw. & Tr. 
544 (i860. Sir C. Cresswell), in which a question as to the peraons 
entitled to administration depended on the solution of a previous 
question as to whether certain persons mentioned in a clumsily 
drawn will were residuary legatees, a direction that *all my 
remaining property after the hereinafter mentioned legacies be 
placed in proper securities and appropriated to the education of 
my sister /., the wife of C. P,% children as shall seem most bene- 
ficial to them, recommending, &c.,' was held to make those children 
residuary legatees. Knapp v. Noyes, and the other cases which 
I have referred to, were not noticed even by the counsel interested 
in restricting the children's interest. There is, of course, a distinc- 
tion between the gift of a capital sum with a declaration of purpose 
and motive superadded, and a direction to apply a yearly sum, or 
the interest of a fund, to purposes which furnish the only indication 
of the measure of the intended benefit. It is old law that a gift to 
a person of a sum outright, plus a declaration of the motive and 
purpose of the testator, is valid, even though the fulfilment of the 
purpose is impossible. See Barlow v. Grant, i Vem. 254, Barton v. 
Cooke, 5 Ves. 463, referred to by Sir C. Cresswell. 

In Frewen v. Hamilton^ 47 L. J. (Ch.) 391 (1877, Malins V.-C), the 
point again fairly arose in connexion with the interpretation of 
a marriage settlement. It is unnecessary for our purposes to set 
out the provisions of the settlement, which were somewhat compli- 
cated. I venture to think that the decision was right, as the 
settlement, when carefully read, seems to me to contain indications 

* Passing oTer questions of textual difference, it hardly needs pointing out that 
the considerations respectively applicable to the determination of the extent of 
a covenantor's liability on his personal engagement, and to the adjustment of the 
respective quantities of interest to be taken by persons other than the settlor 
having conflicting claims on a definite fund in medio, are not quite the same. 
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that the provisions for ' maintenance and education ' were intended, 
in effect, to create life interests. These the Yice-Chancellor does 
not remark upon, but his judgment is noticeable for the way in 
which he deals with the authorities. After commenting on the 
extended views taken of education nowadays, he quotes the judg- 
ment in Soames v. Martin with emphatic approval, apparently also 
agreeing with the dictum in Badkam v. Mee already noticed. He 
says, referring to the provision in Badham v. Mee^ * It is to cease 
when he has been brought up, and a person is brought up when he 
is of full age/ seeming here to isM into the same inconsistency 
as Shadwell V.-C. in Soames v. Martin, After adverting to the 
circumstances of the children in the case, he goes on to say, * I do 
not agree with many of the observations that are attributed^ very 
likely erroneously, to Wood V.-C. in Gardner v. Barber' It will be 
observed that the Yice-Chancellor does not deal with Knapp v. Noyes^ 
which had been mentioned in the argument. It is impossible to 
avoid thinking that this is a rather summary way of treating a con- 
sidered judgment more than twenty years old, and it is not easy 
to see why doubt was thrown on the accuracy of the report of it ^. 

The Vice-Chancellor further relied on the fact of the children 
being purchasers, distinguishing the case from cases of similar 
interests arising under' wills. It is not altogether easy to see that, 
for the purpose of construing the limitations then under the notice 
of the Coui-t, it mattei*ed much whether the document containing 
them was a settlement or a will, and whether the persons interested 
in the question were purchasers or volunteers. As a matter of 
fact, the person claiming adversely to the children appears to have 
been equally a purchaser. And the case which the Y.-C. mentioned 
of Botoden v. Laing^ 14 Sim. 113, in which the interest of a residue 
was given to the testator's widow ' for the maintenance of herself 
and her children,* and it was held that a daughter who left home 
and married during the widow's lifetime had no claim upon the 
widow, seems distinguishable on other grounds than the difference 
between purchase and voluntary gift. 

In Wilkins v. Jodrell, 13 Ch. D. 564 (1879, Hall Y.-C), ahready 
referred to, the point again fairly arose on the following set of 
facts : A testator by a codicil to his will bequeathed to M. A, W, 

' an annuity of .1^100 a year In the event of her death, the 

annuity is to be continued to her children for their maintenance 
and education. And I have to request Mr. W. G to see it 

' It may be that the Vice-Chancellor considered the Jurist, to the report in which 
he seems to liave been referred, as not a very high authority. Besides being 
reported at length in the Jurist, the case is also reported at length in 2 £q. Rep. 
88)<, and more shortly in 2 W. R. 407 and 23 L. T. 1 28. There is no substantial 
variation so far as oar point is concerned. 

VOL. X. B b 
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carried into execution.' M. A, W, surviyed the testator, and died 
leaving six childi*en, all of whom had attained twenty-one. The 
question for the Court was, what, if any, was their interest in the 
fund which had been appropriated to provide the annuity of ^loo. 
It was attempted in the course of the argument to distinguish 
a pi*ovision for maintenance and education in the form of an 
annuity from a provision for similar purposes in the way of 
a trust. It does not seem that this distinction had any weight 
with the Vice-Chancellor (loc. cit. 570). Hall Y.-C, after deciding 
that the provision for the children of M, A. W. was not conditional 
on M. A, W, predeceasing the testator, and that the annuity was not 
intended to be perpetual, proceeded to notice the view of Wood Y.-C. 
and contrasted it with the view of Sbadwell Y.-C, and, (authority 
apart,) agreed with the latter. He expressed the view already 
advei-ted to, that * maintenance and education ' ought to be read as 
' maintenance or education/ criticizing the dictum in BadJiam v. Mee. 
He then noticed the weight which Knapp v. Noyea had evidently 
had with Wood Y.-C, taking the view of that case which has been 
already criticized. Considering then that Knapp v. Noye9 was not 
relevant, and that the decision in Gardner v. Barber was based on 
a mistake, and that there was, moreover, in that case a special 
context, and noticing that the decision in* Soames v. Martin was 
in accordance with his own view, he decided to follow that case, 
observing that he found no indications in the will and codicil 
before him strong enough to vary what he thought to be 
the prima facie meaning of the provision. He also referred to 
a class of authorities not really, it is submitted, relevant^ as in 
them the association of an adult with infants in the enjoyment of 
a provision expressed to be for maintenance, would seem to rebut 
any presumption which might be drawn prima facie from the word, 
that the infants' interest was to cease at majority. 

In the result the Yice-Chancellor held that the annuity continued 
during the lives of the children and the life of the survivor. 

The case of Wilkitn v. Jodrell well illustrates how serious a matter 
the settlement of the rule of interpretation in cases of this kind 
may be, as between persons with conflicting interests claiming under 
a settlement or will. As I have already stated, it does not appear 
that Hall Y.-C would have been prepared to overrule a decision, 
more than a century old, of the Lord Chancellor's Court, had he 
considered it relevant, whatever his own opinion might have been^, 

* In 1881, Malins V.-C. in Be Hardly^ 17 Ch. D. 798, disagreed with and dis- 
sented from Blotch v. Morret, 2 Ves. sen. 420, decided by Lord Hardwicke in 1752. 
But this departure met with austere disapproval in the judgments in Casenove'y. 
Caeenort, 61 L. T. 115 (1889, Kekewich J.), and Rf Schuxder '91, 3 Ch. 44 (Chitty J.). 
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or to disregard Wood V.-C.'s decision, but for the mistaken view 
of the earlier authority which he considered the V.-C. to have 
taken. And, taking the view which I do, after a close examination 
of the old case, and after noticing that it seems to have escaped 
attention in Soames v. Marlin, a case which has seriously affected 
the decision in later cases, it might seem sufficient to submit that, 
when the case again arises of the construction of a provision for 
' maintenance and education ' occurring in a colourless context, it 
should be regarded as a proposition covered by authority that the 
majority of the beneficiary marks the farther limit of enjoyments 
But, authority apart, it seems a fair contention that the phrase 
* maintenance and education,' which occurs in almost every will 
and marriage settlement in express connexion with the period of 
infancy, has, by usage, come to have a definite prima facie association 
with that period. If this is so, (and Wood V.-C. and Lord Camden 
seem to have thought so,) comments by other judges upon the 
modem methods of education, and the lifelong need of maintenance, 
and the propriety of reading the words conjunctively or disjunc- 
tively, would seem to lose a good deal of their force. 

T. K. NUTTALL. 

' I do not mean that, even in such a case, there might not be extrinsic facts — e.g. 
the full ago, (known to the test^^tor.) of the beneficiary at the date of the will- 
strong enough to warrant the Court in deciding that the intention was to confer 
a life interest. 
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SOME POINTS OF DIFFERENCE BETWEEN ENGLISH 
AND SCOTCH LAW. 

NOTHING is 80 interesting to the man who studies the science 
of law for its own sake, as the comparison of different 
systems of jurispi'udence. Where these systems have grown up 
side by side, and in immediate proximity to one another, as in the 
case of the legal systems of England and Scotland, the comparison 
becomes doubly interesting. Prior to the reign of Edward HI the 
ideas of the Scottish jurists were largely influenced by the jurists of 
England, and the law of both countries developed very much on 
the same lines. A striking similarity is to be found in the legal 
systems of England and Scotland as they existed in the fourteenth 
century. In the reign of Edward HI, however, political circum- 
stances supervened, which threw Scotland into the arms of France, 
and from that time until the beginning of the present century, 
Scotland may be said to owe little or nothing to England in the 
matter of law. Within the last hundred years, however, a process 
of assimilation has been going on, which has tended to soften down 
the differences which exist between the law of England and that 
of Scotland, and if the two countries continue to remain subject to 
one Parliament, these dissimilarities may ultimately disappear. 
In passing the recent Sale of Goods Act, 1893, Parliament took one 
more step in this direction. It may not be uninteresting to 
describe some of the more prominent points of difference, which at 
present exist between the legal systems of the two countries. 

In Scotland a promise to give, or deliver, or pay, or do, or abstain 
is binding without any preceding consideration, provided it is 
undertaken as a final engagement and not mentioned as a mere 
probable intention. In this respect the law of Scotland differs 
fundamentally from the law of England, which holds that obliga- 
tions undertaken without consideration do not bind the parties. 
The result of the Scotch doctrine is that donations once made, 
otherwise than by last will or mortis causa are irrevocable, except 
between husband and wife. Again a person may be immediately 
and irrevocably bound by a delivered document to pay an annuity 
or legacy after the promisor's death. Gratuitous promises, however, 
are by statute liable to be declared void at the suit of a prior 
creditor, if the grantee is a near relation or confidant. 

There is no statute similar to the English Statute of Frauds in 
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Scotland. Neither contracts for the sale of goods above the value 
of ^lo nor contracts not to be performed within a year need be in 
writing. The sale of goods is effectually proved by verbal or written 
evidence or by admission of the party to be charged. When the 
bargain is made by the principal without writing, the evidence of 
two witnesses, or one corroborated by circumstances, is necessary, 
or the letters of the party, holograph or signed by him, are good 
proof. The English rule requiring that the consideration should 
be stated in contracts for the sale of land, and in consideration 
of marriage, and in promises by executors, is unknown in Scotland. 
As no consideration is necessary to a contract, none need appear in 
writing. Again in England if A makes an offer to JB and B asks 
for time to consider, A having received no consideration for waiting 
need not do so. In Scotland A must wait because no consideration 
is necessary to support the contract. Scotch law requires, how- 
ever, that contracts for the sale of land, copyright and ships should 
be in writing. In America the English Statute of Frauds has been 
generally adopted. In France the law of sale is not very different 
from that of Scotland. Verbal evidence is admitted, but with 
jealousy and caution. The law of Holland most nearly resembles 
that of Scotland. 

There are no bills of sale in Scotland, except in connexion with 
the transfer of ships. Possession presumes property in moveables, 
or goods and chattels, to give the English equivalent. Where the 
possession of moveables is retained, neither an instrument of 
possession nor actual delivery, if the thing be immediately restored, 
has any effect in passing the property so as to counteract the 
presumption of property arising from possession. It is on this 
principle that in Scotland a factor in possession of goods has at 
common law a power to pledge, which in England is given by 
statute. A person, however, may acquire moveables by purchase, 
for example the furniture of an inn, and take delivery through 
a tenant or other bailee and leave them in his possession on a 
contract of hire and purchase without exposing them to the danger 
of being seized by the tenant's creditors. 

In Scotland it is a condition implied that goods shall be fit for 
the purpose for which they are bought and such as they are re- 
presented or taken to be, according to the fair understanding of 
the parties. When the thing bought is produced to the buyer, the 
rule caveat emptor applies in Scotland as in England. Formerly 
the law of Scotland held that in conti*acts of sale the Boman 
maxim caveat vendor applied. In every contract of sale there was, 
according to the old Scotch law, an implied condition that the 
thing sold was merchantable and fit for the purpose for which it 
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was sold, and the seller, though quite ignorant of the latent defect, 
and though the goods had been examined by the purchaser, was 
liable if it should turn out that the article was substantially 
defective. In 1856, however, by the Mercantile Law Amendment 
Act (19 & 2o Vict. c. 60), the law of Scotland was assimilated to 
that of England and caveat emptor became the rule in the north as 
well as in the south. 

Until quite recently a warranty was regarded in Scotland, not as 
a mere collateral contract, but as an absolute qualification of the 
contract of sale. K a man bought a horse with a warranty of 
soundness and the horse proved unsound, his only remedy was to 
return it. He could not keep it with an abatement of the price. 
By the Sale of Qoods Act, however, it has been enacted, that 
a buyer may either reject the goods and treat the contract as 
repudiated, or he may retain them and claim compensation in 
damages. 

In Scotland a deed need not be sealed. Sealing fell into disuse 
towards the end of the sixteenth century. A mark or cross is not 
a sufficient signature to a deed in Scotland. A deed thus signed 
is null. In the case of a person who cannot write, the deed must 
be executed by two notaries before four witnesses. The party 
must touch the notaries* pen in token of authority or must acknow- 
ledge it before the witnesses. In Scotland no distinction exists 
between specialty and simple contract debts. The doctrine that 
a simple contract merges in a specialty is unknown in Scotland. 
The distinction in Scotland is not between contracts under seal 
and simple contracts, but between contracts in writing and verbal 
contracts. By Scotch law a writ, whether a deed or not, can only 
be set aside by another writ. 

According to Scotch law a mistake of law as well as of fact 
invalidates a contract, when its existence excludes real consent. 
The mistake of law, however, will not always entitle to restitution 
after the contract is fulfilled or money paid. If there is bona fides 
and money is paid with full knowledge of the facts, though there 
is no debt, it cannot be recovered back, merely because paid in 
ignorance of law, unless the circumstances are such as to render 
it inequitable for the party receiving the money to profit by the 
mistake of the other. In England the maxim ignorantia juris 
neminem excusat applies to cases of error in contract as well as to 
payment of money in error. The application of the English rule, 
however, has in practice been much restricted, and it may almost 
be said that in this matter the English and Scottish law are 
practically in harmony. 

In Scotland a company is a distinct entity, sepamte from the 
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partners, and competent to maintain relations with third parties 
by its separate name or firm. The partners are regarded simply as 
sureties or 'cautioners/ to use the Scotch term. The firm may 
stand in the relation of debtor or creditor to any of its partners 
and can sue and be sued by any of them. Two firms having one 
or more members in common may sue each other. In England since 
1876 actions may be brought by and against partners in the name 
of their firm, but this change of practice does not alter the old 
doctrine of English law, which refuses to recognize the firm as 
a separate person. 

In Scotland trespass is not actionable without malice or sub- 
stantial damage. The only way of enforcing right of possession 
and excluding intruders, is by obtaining an interdict, or, as it is 
called in England, an injunction, against the trespasser. The only 
penalty to which the trespasser is subject (apart from destruction 
of property or malice), is the expense of the application for the 
interdict. The interdict will only be granted in case of a well- 
founded application, and where there is reasonable apprehension 
that the trespass will be repeated. Thus in 1885 where a shoe- 
maker in Ross-shire allowed a pet lamb belonging to him to stray 
on to the skirts of a gigantic deer forest, extending over 200,000 
acres, and the lessee of the forest applied for an interdict against 
him, the Court of Session declined to grant it. The use of force 
to eject a trespasser is unlawful and would found a claim for 
damages at his instance. There is no Scotch maxim corresponding 
to the English one, that ' the EngEshman's house is his castle.' In 
the eye of the law of Scotland, a Scotchman's house is not his 
castle. A bailiff has an absolute right of opening shut and lock- 
fast places. 

Scotch law permits a direct action for seduction, a claim for 
which may be combined with a claim for breach of promise. 
A husband may sue the seducer of his wife on the ground of loss 
of her society and of domestic unhappiness and of injury to the 
family. A decree of divorce netfd not precede the claim. Scotch 
law knows no distinction between libel and slander. According to 
Scotch law, in an action for defamation there are two matters to be 
taken into account in considering the question of damages, namely, 
the injury or loss suffered actual or probable, for which reparation 
is sought, and the insult and offence to the individual for which 
a solatium is due. Thus in Scotland an action lies for a slander 
contained in an unpublished letter sent to the pursuer or uttered 
to himself when no other person is present. But words which 
would found an action if addressed to a third party, may not do 
so when addressed to the pai*ty himself, who complains of them. 
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It need hardly be said that English law considers the pecuniary 
loss only^ in giving damages for defamation. 

By Scotch law marriage is a consensual contract requiring no 
particular solemnity nor even written evidence, but deliberate and 
unconditional consent alone. There is no absolute necessity for 
publication, or solemnity, or celebration, or particular place or time 
of celebration ^. Marriages may be regular, clandestine or irregular. 
Certain forms defined by statute have to be observed in order to 
constitute what is called a regular marriage. A regular marriage is 
one celebrated by a clergyman before two witnesses after the publi- 
cation of banns or notice to the Registrar. It may be celebrated in 
a private house, at any hour of the day or night, and no particular 
form of words is necessary. A marriage celebrated by a clergyman 
without publication of banns or notice to the Registrar is called 
a clandestine marriage, and both the parties and the clergyman are 
liable to penalties. The marriage, however, is perfectly valid. A 
marriage may also take place by mere consent without a clergy- 
man. Such a marriage is called an irregular marriage. It may be 
constituted (i) by declaration de praesenti before witnesses or by 
written acknowledgement of the parties, or (a) by promise 9tib9equeute 
copula^ or (3) by cohabitation with habit and repute, or in other 

^ In England till 1753 the contract of marriage was as little encumbered with 
forms as in Scotland. Hence arose the notorious '• Fleet ' marriages, which became 
so great a scandal, that in 1753 the Act 26 G^. IIL c. 33 was passed with the 
view of putting an end to them. A number of clergymen who were confined in 
the Fleet prison for debt, supported themselves by marrying any couple who 
applied to them, without licence or banns. The clergyman was liable to a penalty 
of jf^ioo, and to suspension, but the marriage was good. The Fleet clergy were 
not likely to be deterred by fear either of the penalty or the suspension. They 
had nothing to lose, and the marriage was valid whether the clergyman was 
suspended or not. Many of the marriages were entered into by unmarried women 
or widows, who wished to transfer the burden of their debts to their husbands. 
The parsons were quite willing to manipulate the register if the parties so desired. 
After the abolition of the Fleet marriages, the registers, such as they were, passed 
from hand to hand till 182 1, when they were purchased by Qovemment. Prior 
to the purchase by Gk>vernment the possessors of many of these registers made 
a business of advertising them as open to the search of parties interested. Some 
curious entries are to be found.' One parson records tluit the parties 'stole my 
clothes-brush/ In the case of another marriage, * the woman ran across Ludgate 
Hill in her shift,' in pursuance of a popular but erroneous belief that a man was 
not liable for his wife's debts if he married her in this dress. In another instance 
there was a ' Mai« upon Tick.' In yet another case the supposed husband ' was 
discovered after the ceremony was over to be in person a woman.' In case of 
a successful imposture of this kind the wife got rid of her debts without being 
burdened with a husband. In a certain bigamy trial it was sworn by one of the 
witnesses that anybody might have a certificate at a certain house for half-a-crown 
without any ceremony of marriage whatever, and have their names entered in the 
book for as long time past as they pleased. The parties wera sometimes married 
by their Christian names only. It is said that heiresses were occasionally 
abducted and married by force. The clergymen were often men of good breeding 
and education. One Fleet parson, Dr. Gaynam, popularly known as 'the bishop 
of Hell,' appearing as a witness in a bigamy trial, and being asked if he was not 
ashamed of his vocation, replied, with a bow, * Video meliora, deteriora sequor.' 
Ii^ i753» ^y ^ho passing of the Act a6 Geo. III. c. 33, these Fleet marriages came 
to an end. 
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words by the parties living together as reputed husband and wife. 
In the case of the first class of irregular marriages, the consent of 
both parties must be clearly expressed or implied. Thus if A says 
in presence of witnesses, ^ this is my lawful wife/ and she curtsies 
in aasent, this is sufficient. The consent may also be implied from 
such conduct as the man's living with the woman, or putting her at 
the head of his table. It is not clearly settled whether a promise 
cum copula sequenie amounts to marriage, or is merely a ground for 
a suit to declare marriage. It is probably the latter. Such was 
the opinion of Lord Fraser, one of the highest authorities on Scotch 
matrimonial law. In order to constitute marriage by cohabitation 
with habit and repute, there must be cohabitation as well as repute, 
and the parties must mean and intend marriage, and be free from 
any legal impediment to marry ^. 

The ease with which the matrimonial knot can be tied in Scot- 
land led to the notorious Oretna Green marriages, which were such 
a source of trouble to parents in the good old days. There were 
several villages on the Scottish border to which fugitive English 
lovers were wont to direct their flight, but Oretna Green was of 
course the most notorious. The parties simply admitted before 
witnesses that they were husband and wife. The officiating 
functionary, who at Oretna Oreen was generally the blacksmith, 
signed a certificate of marriage which was also signed by two 
witnesses, and the marriage became by Scotch law absolutely 
indissoluble. The statute 19 & 20 Vict. c. 96 put an end to these 
Oretna Green marriages, by requiring that one of the parties should 
have resided in Scotland for twenty-one days ^. 

' A curious custom existed on the borders of Scotland in former times known as 
' handfasting/ Readers of Scott's romance, The Monastery, will remember the 
description of the custom given by the Baron of Avenel (chap, zxv) : 'We 
bordermen are more wary than your inland clowns of Fife and Lothian — no jump 
in the dark for us — no clenching the fetters around our wrists till we know how 
they will wear with us — we take our wives, like our horses, upon trial. When we 
are handfasted, as we term it, we are man and wife for a year and a day, that space 
gone by, each may choose another mate, or at their pleasure may call the priest 
to marry them for life — and this we call *^ handfasting." ' The custom arose partly 
from the want of priests. While the convents subsisted, monks were detached on 
regular circuits through the wilder districts to marry those who had lived in this 
species of connexion. 

^ The looseness of Scottish notions about marriage is in strong contrast to the 
ideas prevalent in England. In spite of the permission accorded by law to 
celebrate marriages in dissenting places of worship, a very large proportion of 
English dissenters prefer to be married by the clergy of the Anglican Church. 
The clergy, it is said, perform about seventy per cent, of English marriages. There 
is a suggestion of permanency about a marriage in the Established Church, which 
a marriage elsewhere lacks. It is an involuntary homage paid to the antiquity 
of an institution which has nearly twenty centuries of life behind it. It was so 
even when the Church of England was disestablished during the Commonwealth. 
Such a sturdy nonconformist as Oliver Cromwell was not free from this prejudice. 
Clarendon in his History of the Rebellion (bk. xv, par. 51), writing of the marriage 
of Cromwell's daughtersj relates that though they were married first according to 
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In Scotland, the husband's adultery alone, without cruelty, 
entitles the wife to divorce. Wilful desertion, by either party, if 
obstinately persisted in for four years, is also a ground for divorce 
in Scotland. In the eye of Scotch law mutual guilt is no bar to 
a divorce. It entitles the parties to mutual divorces, the effect of 
which appears to be that neither party can claim any interest in 
the estate of the other. In granting divorce to parties who are 
mutually guilty, the Scotch law differs not only from the English 
law, but from the Canon law and the Roman law as well If 
a respondent has been divorced for adultery with a co-respondent 
named in the decree of divorce, the respondent and co-respondent 
cannot subsequently marry. This rule of law is not confined to 
Scotland. According to the Scotch case oiBeattiev. Beattie in 1866, 
it is or at any rate was the law of Lower Canada. It is well known 
that by Scotch law, as by the Roman law, the child is legitimated* 
by the subsequent marriage of parents. In the reign of King 
Henry III an effort was made to import this excellent rule into the 
English law, but the barons of England refused. ' Nolumus leges 
Angliae mutari,' said they. Even in cases of bigamy, bona fides in 
one of the parents, though it does not render the marriage valid, 
seems to make the children legitimate. In Scotland a man can 
only dispose of a limited pai-t of his moveable property by will. 
He cannot pass over his wife or children in the testamentary dis- 
position of his moveable estate. The wife is entitled to her jns 
reliciae^ being one third or a half of the moveable estate, according as 
there are children or not, and the children are entitled to their 
legiiim or * bairn's part/ being one third or a half, according as there 
is a widow or not. A similai* rule seems to have prevailed at one 
time in many parts of England. The shares of the wife and 
children were called their 'reasonable parts,' rafionabilee parks. 
There is some doubt as to whether the rule was part of the common 
law or whether it was a custom peculiar to cei*tain counties. 
Glanvil, Eracton, Fitzherbert, and Sir Henry Finch all speak of it 
as part of the common law of the land. Lord Coke, on the other 
hand, asserts that there must be a custom alleged in some county to 
enable the wife and children to the writ de ratiouabili parte bonaruw^ 
and that it had been so resolved by parliament. Lord Coke is 
probably correct. The custom continued in use in the province of 
York, the principality of Wales, and the city of London till modem 
times. By the statute i Vict. c. 26, however, it was enacted that 

the ri^es and ceremonies then in use, they were afterwards privately married 
by Kpiecof al ministers according to the form of the Book of Common Pinyer, and 
Mhis with the privity of Cromwell, yirho preknded to yield to it in compliance- 
with the importunity ai:d folly of his daughters.' 
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every perBon should be at liberty to devise and bequeath all his 
real and personal property as he pleased. 

In Scotland there is no division into felony and misdemeanour. 
Qrand juries are unknown, except in cases of treason. It is the 
duty of the public prosecutor to see that there is a prima facie case 
against a prisoner. Coroners are also unknown in Scotland, but 
the procurator fiscal, who is a sort of local public prosecutor, makes 
an ex parte inquiry into any case of suspicious death. The right of 
private prosecution exists, but is seldom or never exercised. Every 
prisoner, however poor, is entitled by statute (Scots Statutes, 1587^ 
c. 91) to have a counsel to defend him. If the prisoner has not 
previously applied for counsel, the Court will, as a matter of course, 
assign one to him, as soon as the diet is called. If no counsel are 
present, the sheriff of the county, who is always a counsel, and 
generally in active practice, and who must give his attendance at 
circuit, is named by the Court to defend. The jury numbers fifteen 
in criminal cases. A majority is sufficient to convict a prisoner. 
The jury may return three verdicts, * guilty,* ' not guilty,' and * not 
proven.* The verdict of ' not proven * does not, as many people 
seem to think, allow of the prisoner's being brought up for trial on 
the same charge a second time. After the verdict of ' not proven ' 
is given, the matter becomes res judicata, and further proceedings on 
the same charge are barred. 

J. A. L0VAT-FRA.8ER. 
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THE INSTITUTE OF INTERNATIONAL LAW. 

THE Institute of International Law was holding its fifteenth 
session when the last number of this Review was appear- 
ing. As its next meeting is to be held at Cambridge, a short 
account of its origin and work may be welcome to those who 
are interested in the Law of Nations and the efforts made to 
bring states to a wider and more effective respect for the rules 
and proprieties of conduct which civilized nations are agreed in 
considering right. 

The Institute came into existence in 1873. Dr. Lieber, the 
American publicist, M. Moynier, a distinguished Oenevese, and 
M. Rolin-Jaequemyns, then a well-known Belgian advocate, after- 
wards Minister of the Interior at Brussels, and at present legal 
adviser to the King of Siam, conceived its formation immediately 
after 1870, at a time when the horrors of war were still vividly 
present to men's minds, and the desirability of fixing the humane 
principles which should govern it when inevitable, and of seeking 
in common the means of avoiding or settling disputes where 
possible without it, struck publicists in Europe and America as 
an object worth a great effort. M. Rolin- Jaequemyns, who had then 
just founded the Revue de Droit International, took the lead with 
singular energy. He communicated confidentially with twenty-two 
of the best-known publicists of Europe, and set forth his scheme of 
a 'conf(^rence juridique Internationale ' in view of creating a ^ corps 
permanent ou acad^mie pour Tdtude et le progr^ du droit inter- 
national/ The conference was held at Ghent, on September 8, 

1873, and the Institute was the result. All precautions were taken 
in the rules framed for its government to preserve the international 
character of the body, and though the language adopted as that of 
the deliberations was French, the meetings of the Institute were to 
take place in different States of Europe. Its next meeting, in 

1874, took place at Geneva. It has since met at the Hague, 
Zurich, Paris, Brussels (twice), Oxford, Turin, Munich, Heidelberg, 
Lausanne, and Hamburg. It has met twice at Geneva, Brussels, 
and Paris. 

The idea of the founders of the Institute was not that by appeal- 
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ing to popular feelings about wai* and its ten-ors and horrors, an 
era of peace would result. As advocates and professors they 
knew and taught that there is a public law of Europeans, that 
there are rules which tend to prevail in intercourse between States, 
and which are observed though they have no- sanction but the 
public opinion of the civilized world. This public opinion is of 
necessity mainly that of professors and writers in the field of 
international law. Incorporation of these professors and writers 
into a society composed exclusively of them, and the creation by 
their joint resolutions of a corpus Juris gentium for the guidance of 
statesmen, seemed calculated to facilitate the development of the 
reign of right and law among nations. 

The Institute has remained true to its purpose by admitting 
none within its circle but those who, by their science or experience, 
can forward its object. Its mode of operation is to study all 
questions during the intervals between the meetings in permanent 
commissions, among which the whole domain of international law 
is divided up. The commissions, under the direction of their 
rapporteurs or conveners, prepare reports and proposals, which are 
printed and distributed among the members some time before the 
plenary sittings at which they are to be discussed. Many ques- 
tions, like those of extradition, prize law, territorial waters, have 
been thus under consideration for many years. By this constancy 
and sequence in the work of the Institute its resolutions have the 
authority attaching to a mature expression of the views of the 
leading international jurists of Europe. 

On the other hand, the Institute, through the writings and 
teaching of its members, reaches the younger generations, who 
listen with respectful ear at the universities and law-schools to the 
distinguished men who explain to them the rights and duties of 
States. 

The Institute is thus in a twofold way unobtrusively rendering 
service to mankind. Indeed, its very influence is in some sense 
proportioned to its sincere indifference to publicity. 

The maximum number of members is fixed at I20, divided into 
two classes — those who 'have rendered services to international 
law in the domain of theory or practice,' denominated members, 
and those ' whose knowledge may be useful to the Institute,' called 
associates. There is no distinction, however, between members 
and associates except that the latter have no part in the govern- 
ment of the corporation. Moreover, as it has become customary 
(since 1878) to elect candidates first as associates only, the status of 
associate is practically without distinction as to the scientific value 
of the two classes. 
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To preserve the international character of the Institute, the 
articles provide that no country shall possess more than one-fifth 
of the total number of members and associates combined. At the 
present moment the total number is 1 13, of whom ^6 are members 
and 57 associates. 

The following table, compiled from M. Lehr's Tableau gSniral of 
the work done by the Institute, shows the proportionate composition 
of the body by nationality : — 



Germany 
France . 
Great Britain 






• 13 


Holland. 

Argentine Republic 
Denmark 


3 


Italy . 
Belgium 
Switzerland . 






. 11 

8 
7 


Portugal 

Turkey .... 

Venezuela 




Russia . 






. 6 


Costa Rica . 




Spain . 

Austria-Hungary . 
Sweden and Norwi 
United States 


ly 




5 

5 

5 

' 3 


Japan .... 


"3 



The large number of law-schools and professorships of inter- 
national law in Germany and France explains the greater propor- 
tion of seats held by these two countries. 

The labours of each year are chronicled in an admirably printed 
annuaire^ which is to be had through the booksellers. In it are 
published the final memoirs of the commissions and the essential 
pai*t8 of the discussions at the plenai-y sittings on the propositions 
submitted by the commissions. These form, with the volume which 
has just appeared recording the past year's work, a series of twelve 
volumes. The present general secretary, M. Lehr, in the Tableau 
gSnSral above mentioned, has had the happy thought of selecting 
and publishing in a separate volume all the resolutions adopted 
from 1873 ^ 1892. He has accompanied each part by a succinct 
historigMe^ and the whole, with its etched portraits of the past 
presidents, forms not only a pretty volume but a valuable compen- 
dium of the results of revision, by the men of authority on the 
subject, of the existing law of nations. 

This tableau shows that the Institute, though they have by no 
means dealt with the whole area of international law, and have 
plenty of work still to do, have well employed the twenty years of 
their corporate life. 

The record is appropriately headed by a project for the publication 
and centralizing of international treaties and arrangements. The 
Swiss Qovemment has taken the matter up, and it is believed that 
an international union similar to that for the joint publication of 
customs tariffs will issue from the negotiations. 

The Institute, however, has gone further than this in endeavouring 
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to bring about a collection together of all the laws of the world 
in a central library accessible to everybody. Excellent work in 
this respect has been done by the Foreign Laws Committee of the 
French Ministry of Justice. The library of foreign laws in the 
Place Yenddme is certainly far from complete, but, considering 
the smallness of the funds the French Parliament allows for the 
purpose, the Committee does wonders in increasing its well-organized 
collection. 

In maritime law collisions at sea were for some years the subject 
of long and careful discussion, which resulted in the adoption in 
] 888 of a code and regulations which, though it cannot be considered 
as an expression of the views of the English members, embodies 
the views of a considerable majority of the continental writers. 

The treatment of private property at sea during maritime war, 
prize-court procedure and a code of prize law, over which the 
Institute spent five or six years, pacific blockade, and, lastly, the 
rules which have just been adopted in Paris on territorial waters, 
form the rest of the work done in maritime law. 

The navigation of international rivers, the position of the Suez 
Canal, the protection of submarine cables (an international conven- 
tion followed the discussion and resolutions on this question), form 
another group of subjects. 

The code of the laws and customs of war drawn up by the 
Institute has become the text on the subject on the continent of 
Europe. 

Extradition has been on the orders of the day since 1877, and is 
still under examination, the basis being, however, the now famous 
Oxford articles adopted at the Oxford meeting in 1880. 

Occupation of territory, arbitral procedure, the exclusion and 
expulsion of foreigners, the position of foreigners and foreign 
sovereigns in the Law Courts, conflicts of law in maiitime 
assurance, company's law, bills of exchange, bankruptcy, capacity, 
marriage, divorce and guardianship, complete the list of the work 
done to date. 

Fifteen commissions are at present at work on questions of 
guardianship, copyright, the position of vessels and their crews in 
foreign ports, the use of the national flag, the position abroad of 
foreign corporations, the penal sanctions which can be given to 
the Geneva Convention, the regulation of international transport, 
contraband of war, compensation to foreigners for damage sustained 
by them through civil war, rioting, fee, nationality, naturalization 
and expatriation, international measures in relation to stolen 
securities, judicial arrangements as regards European litigants in 
the East, diplomatic and consular immunities, and the registra- 



352 The Law Quarterly Review, [No. XL. 

tion of births, deaths, and marriages by consuls and diplomatic 
agents. 

Only three or four of these commissions will be in a position to 
advance work at Cambridge, where the chief subjects of discussion 
will probably be contraband of war and nationality. The commis- 
sion on the former subject, under the convenership of M. Kleen 
(most of whose books on international law unfortunately are only 
read by those who are masters of the Swedish language), have 
printed quite a literature preparatory to the discussion^. The 
nationality question, at a time when the continent seems to be 
drifting into subordinating everything to the increase of the 
soldiery, and France in particular, panic-stricken at her own small 
procreative power, is increasing her population by turning foreign 
residents into Frenchmen in spite of themselves, is marked out as 
one of the most important of the day. 

The meeting last spring in Paris signalized itself by the adoption 
of a code on territorial waters, a subject of particular interest in 
this country owing to the recommendation of the recently issued 
report of the Select Committee on Sea Fisheries (1893) ; and another 
on bankruptcy, which is about to form the subject of an official 
international conference at the Hague. 

The unscientific nature of our legal studies preparatory to a 
professional career places the work of the Institute beyond the 
beat of most English lawyers^. This is to be regretted^ but is 
hardly to be helped till we increase the scope of legal education in 
England. There is^ moreover, a tendency among English lawyers 
to look with the same distrust upon theory in law as other 
Englishmen do upon theory of all kinds, especially when emanating 
from a body whose titles to speak are not laid out before them for 
examination. 

In this respect no corporation is more exacting than the Institute 
itself, which, prior to admitting any one into its midst, privately 
submits a printed biography and list of the publications of the 
candidate for the consideration of the members, and only such 
as a majority consider fit to help on the work of consolidation 
and reform in international law are received. 

It is certain that when once the Institute and its labours and 
objects are familiar to Englishmen, it will find no heartier welcome 

^ One of these, published by Pedone-Lauriel in Paris, is a volume by M. Kleen, 
entitled De la CorUrebande de guerre et de transports interdits aux neutres d'apris Us prindpea 
du droit iniemalional contemporain, 1893. 

' The English members are as foUow :— SirTravers Twiss, Q.C., and Sir R Hart, 
O.C.M.G., hon. members ; Professors Westlake, Holland, and Dicey, Lord Beay, 
Hr Hall, and the writer, members ; and Mr. Justice Scott, Sir Sherston Baker, Sir 
D. Mackenzie Wallace, Professor Leech, and Mr. T. J. Lawrence, associates. 
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than in this country, where it is true the humanitarian character of 
a movement is often mixed up with considerations of personal 
aggrandizement, but where sincerity, intrinsic xnerit, independence, 
and modesty never fail to meet with an appreciation all the greater 
because these virtues are seldom found together. 

Thomas Barclay. 
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REVIEWS AND NOTICES. 



[Short notices do not necessarily ezdnde ftiller review hereafter.] 



Les Ori^ines du Droit Infemational. Par Ernest Nys. Bruxelles: 
A. Castaigne. Paris: Thorin et Fils. 1894. 8vo. 414 pp. 

In this important and interesting volume we have not so mach a history 
of International Law during the earlier centuries of its development, as 
a series of essays upon its leading characteristics daring that peiiod. The 
plan of the work is, in fact, not dissimilar to that of Mr. Ward's Enquiry 
into the foundation and history of the Law of Nations in Europe^ from the 
time of the Greeks and Romans to the age of Grotius, published in 1795. 
But many Bources of information which a century ago were inaccessible 
are now open to the student of such matters. Chronicles have been carefully 
edited, long-lost charters and secret memoirs have been brought to light, 
State papers have been catalogued, vast miscellaneous collections of MS3. 
have been indexed, and elaborate monographs have appeared upon almost 
every topic of International Law. M. Nys, in ability at least the equal of 
his predecessor, has made the fullest use of his improved opportunities, and 
has found time for researches which have resulted in not a few curious 
biographical and bibliographical discoveries, as also in the correction of 
various erroneous statements which have too long been handed on from one 
text-writer to another. M. Nys deals successively with the mediaeval 
conception of the science, the Papacy and the Empire, war and Christianity, 
steps short of war, private war, causes of war, war against infidels, balance 
of power, the lawfulness of war, declaration, conduct of warfare. Peace, 
Commerce, Diplomacy, Discovery, Mare Liberum, 'Les Ir^nistes.' Some 
of these topics have been treated of previously by the same author, in one 
or other of the numerous works upon the Law of Nations published by him 
during the last fifteen years, such as La guerre maritime, Le Droit de la 
guei're et les precurseurs de Grotius, L'Arbre des hatailles dCHonori Bonet, 
Les Commencements de la Diplomalie jusquh Grotius ' ; but the materials 
thus accumulated have been thoroughly re-tested and re-polished before 
being used for the purposes of the new book, which is a storehouse of first- 
hand information, and indispensable to any good legal or historical library. 

It is of course possible to differ from the author here and there upon 
questions of detail, though the wise critic will be chary of doing so. It is, 
for instance, hardly fair to Richard Zouch to say that he borrowed, without 
acknowledgement, the term 'ius inter gentes' from Vittoria. This term 
(whence Bentham's ' International Law ') was deliberately coined by Zouch 
as a name for the new science, though the words composing it enter 
incidentally into a sentence written by Vittcria, as also indeed intp sen- 
tences written by Suarez, Selden, and Qrotius. M. Nys does ample justice 
to the admirable statement by Suarez of the true nature of International 
Law, but he omits to mention the earlier and equally lucid account of the 
matter given by Richard Hooker. He has plenty of continental authority 
for holduig that International Law is a ' droit veritable,' but the authorities 
on the other side are surely too respectable to be dismissed with the remark 

* Law QuAmrEBLY Review, Vol. I, p. 102. 
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that 'la question ne doit plus dtre disont^e de uos jours/ One may be 
disposed to doubt whether the chapter entitled ' le commerce * might not, 
for any bearing which it has on the main subject of the book, haye been 
better omitted. But these defects, if such they be, are trifles compared 
with the solid contribution to knowledge for which we are indebted to 
M. Nys. His chapter on ' les causes de la guei re ' may be especially cited 
as abounding in interest and in recondite learning. Few, even among special- 
ists, will not meet there with writers of whom they had not heard before, but 
who are well worth hearing about. The early English military ordinances 
may, it is true, be found elsewhere ; but the Mussulman rules of warfare are 
by no means well known, nor is the ' Sempacherbrief ' a familiar document. 
The seventh chapter contains an interesting account of the views of Wyclif 
on the rights of heretics and infidels. Elsewhere the merits of the Civilians, 
as advisers of Elizabeth and James I upon international questions, receive 
their due meed of recognition, and the College of Advocates of Doctors 
Commons is mentioned with the respect which it well merited. But though 
M. Nys must have spent many an hour upon little consulted MSS. in the 
British Museum and the Record Office, as well as in similar depositories on 
the continent, he is no mere bookworm or antiquary, but has a firm grasp 
of the principles of his subject and a wide outlook over its history. 

T. K. H. 

An Inlrodudian to tie Study of Anglo-Muhammadan Law. By Sir 
Roland Knyvet Wilson, Bart. London : W. Thacker & Co. ; 
Calcutta : Thacker, Spink & Co. ; Bombay: Thacker & Co., Lim. 
1894. 8vo. vi and 151 pp. (7*. 6d.) 

This work of about 150 pages is published merely as an introduction to 
a larger work on ' Anglo-Muhammadan Law ' (in other words, on Muhamma- 
dan Law as administered by the Anglo-Indian Courts), and it must not, 
therefore, be expected to contain the same elements of instruction as if it 
were distinctly a legal treatise. Still, when an author offers to the public 
a 'brief outline' of an important branch of Jurisprudence, as the late 
Cambridge Reader does in his final chapter, he invites legal ciiticism of 
that part of his work. Sir R. K. Wilson has been a teacher of Muhammadan 
Law for many years, and we should have expected him to have avoided 
certain misleading statements which, it may be hoped, are only made through 
haste, and will not be reproduced in his forthcoming larger book. He tells 
us that where ' there is a daughter and no son, or a sister and no brother, 
the female takes half (or two or more together, two-thirds) of whatever is 
not otherwise disposed of, leaving the rest for the remoter male heirs, 
whoever they may happen to be ; ' but he probably knows very well that 
the statement should be confined to males related through males, for those 
related through females (except, under some circumstances, uterine brothers), 
would take nothing, and the daughter or sister (or daughters or sisters) 
would take the rest of the property by the ' return.' A subsequent state* 
ment that ' the rule of the " double share to the male " is also applied 
between the parents, where the case is such (there being no children) that 
they will inherit together,' abounds in error, for if there be a son's son or 
son's son's son (and no children) the father and mother will each take 
a sixth, and if there be two or more brothers or sisters (and no children 
or son's sons, &c.), they will ' drive the mother from a third to a sixth ^,' 

^ The quotation is from Sir William Jones*s translation of Al Sir^'iyyah, p. 14 in 
the original edition. 

C C 2 
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while the father will exclude them and will take the whole of the other 
five-sixths. The supposition (in the same sentence) that a mother may 
have been saved from having one-twelfth by an apprehension that it would 
make the division ' too complicated/ will excite the risible muscles of those 
who know what mighty fortresses of numbers are fearlessly assaulted by the 
arithmetical champions of Islam ! The historical and quasi-historical portion 
of the little treatise is founded almost entirely on the works of other modern 
writers, and cannot therefore serve as an authority for the student, though 
it may have some interest for the dilettante Muhammadan lawyer. Sir 
William Muir serves as a reference for many of the statements, and it is 
touching to learn, on his authority, that the widow and daughters of 
a deceased Muhammadan owe their provision under the law of inheritance 
to the fact of the Prophet's having partaken of a lordly supper with a feast 
of fresh dates as a finish. Such is the simplicity of a primitive age ! Can 
any one tell how many good dinners and how many bottles of champagne 
would be required to soften the heart of a modem legislator ? 



Tie Law of Trademarks^ Tradename and Merchandise Marks, toith chapters 
on Trade Secret and Tradb Libel, and Statutes. By D. M. Kerly. 
London: Sweet & Maxwell. 1894. 8vo. xlviii and 75a pp. (^5*.) 

Mr. Kerly's book is compact and exceedingly well printed. The fact 
that down to 1892 as many as 70,625 trade marks had been registered, 
and that the average addition per year is considerably over 5000, shows 
the importance of the subject-matter with which the book deals. The 
special points in the Act of 1883 are taken in order in successive chapters, 
with sections for each particular set of operative words, such as ' device,' 

* brand,' * ticket,' * label,' * fancy word,' * passing off,' &c. There is a very 
full chapter on ' What marks may be registered as trade marks,' and the 
discussion of ' invented words ' is valuable. Practitioners who are consulted 
as to registering Welsh words or Gaelic words in relation to fiannel or 
whisky, will find the perils of utilizing such words clearly set out, in 
accordeuice with the decision in the Somatose case, when it was held that 
a fancy word, formed of the Greek aStfia (body) and the ordinary affix ' ose,' 
was a ' descriptive ' word, and consequenUy not permissible as a trade mark 
for a chemical food that claimed to be ' easily absorbed into the body.' If 
there is a little haziness in some of the paragraphs, it must be confessed 
that the anomalies in some of the judicial distinctions also involve some 
confusion. It is perhaps too much to hope for a set of consistent prece- 
dents, when questions come before Chancery and Common Law judges from 
80 many differing points of view. The consequences of the decision in 
Moet V. Pickering are not very clearly expressed (358 pp.) in the words, 

* The lien of a wharfinger for his charges in regard to goods deposited with 
him, including the costs he is put to by being made a defendant in a trade 
mark action, is not destroyed if the goods turn out to be spuriously marked, 
and although in some earUer cases the plaintiff was adjudged to have a lien 
upon the goods, subject to that of any wharfinger, or mortgagee, who had 
an earlier charge, and who was innocent in regard to the infringement, the 
Court of Appeal in the last case cited expressed considerable doubt whether 
such a lien could be supported.' It would be difl&cult for a reader to gather 
from this involved sentence that Fry J. had given costs to a plaintiff against 
the infringing defendant and a co-defendant who was wharfinger, post- 
poning the lien of the wharfinger on the goods in store, until the plaintiff 
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recovered costs. The Appeal Court decided that Uhe wharfmgerB toere 
entitled to a prior lien * to the plaiDtiff, and as the wharfingers had, in their 
plea, submitted to the direction of the Court, that they ought not to be 
saddled with costs. Six short sentences would have been more succinct than 
the long one. The author has been very diligent in the compendium of cases. 
The Leicester case, under the Merchandise Marks Act, in reference to the 
hosiery custom of calling certain goods ' natural wool ' when they were made 
of * little wool ' and much cotton, is given from the daily newspaper report. 
The case of Budd v. Lucas, in which the Divisional Court held that in the 
sale of a cask of beer, ' barrel ' is a trade description, is quoted to illustrate 
five or six different points. This indicates a careful examination of cases, 
though, by the bye, no comment is made on the fact that the Weights and 
Measures Act declares all contracts void, if measures of capacity not 
allowed in the Act are used. But this decision requires that, if used as 
a trade description, the disallowed measure must contain its full thirty-six 
gallons, thus reviving a discontinued measure of capacity. Some decisions 
only a few weeks old are fully noted. It may be that the author does not 
show the exactness and precision requisite for the analysis of intricate par- 
ticulars — everyone cannot emulate the late Lord Justice Cotton — ^yet, on the 
other hand, he is well qualified in the arts of skilful generalization and 
accurate ingathering of data. A better book to * start the train ' in working 
trade mark cases could hardly be desired. 



The Statutes of Practical Vtllity. Being the Fifth Edition of 'Chitty's 
Statutes.' By J. M. Lely. Volume I, * Act of Parliament ' to 
' Charities.' London : Sweet & Maxwell, Lim. ; Stevens & Sons, 
Lim. La. 8vo. 
It is our custom to note at the head of a review the number of pages in 
the book before us. To do this with the new edition of * Chitty's Statutes ' 
would be an arithmetical exercise, inasmuch as the paging is no longer 
continuous through each volume, but is now separate through each title. 
This is an improvement. For to have continuous paging throughout such 
a book of reference as * Chitty ' serves no useful purpose except that of 
collation. To have each title paged is useful, especially as we understand 
that each title may be procured separately. The volume of ' Chitty's 
Statutes' increases by leaps and bounds. It duplicates itself like the nails 
in a horBe's shoes. It began in the year 1828 in two stout volumes. The 
second edition was not published in its entirety until 1854, and the third 
came out in 1865. For the fourth in 1880 Mr. Lely was responsible. 
That was in six volumes. Now, nearly fifteen years later, comes the fifth 
edition, which is to be in no less than twelve volumes. In effect, the size 
of the work is nearly doubled in fifteen years. But such are the energy 
and the industry of the editor, whose pen has covered a larger surface in 
the legal field than any other, that he promises his final volume by April 
or May, 1895. If he fulfils this promise, he will do well indeed. He will 
have built another monument of learned and laborious industry. And the 
name of Lely will be almost as well known to future generations of lawyers 
as is the name of Chitty. What adds very much to the labours of Mr. Lely 
and his confreres is that it is sometimes necessary for them to retain 
repeated enactments and parts of enactments for the due understanding of 
the existing law. The great value of their work is in the cross references. 
We do not value nearly so highly the notes which refer to some of the 
decisions upon the Acts. In this, the first volume, we are glad to note 
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one great improvement upon the fourth edition, which is the new title 
'Bastardy/ The Acts upon this subject have hitherto been to be found 
under ' Poor ' only. To conclude, Mr. Lely's work is as painstaking and 
thorough as he has accustomed lawyers to expect at his hands. 



Maine's Treatise on Damages, Fifth Edition. By John D. Mayne and 
LuMLEY Smith, Q.C., Judge of the Westminster County Court. 
London: Stevens & Haynes. T894. 8vo. xliii and 642 pp. 

In the preface to the original edition of this standard work, published 
as long ago as 1856, the author observed that the number of cases 
in which the rules for ascertaining the measure of damages were also the 
only rules for ascertaining the existence of a right of action, and of cases 
in which no measure of damages could be stated at all, had * made many 
parts of the present work resemble a treatise on the law of Nisi Prius 
rather than one exclusively appropriated to Damages.' There was much 
substance in this reflection, and it is because ' Mayne on Damages ' is really 
as complete and useful a treatise on Nisi Prius as one volume of its size 
will contain, that after nearly forty years of existence it is now taking a new 
lease of life. In reality it treats of the whole law of Nisi Prius from the 
point of view of damages, and it would not be an easy task to write any- 
thing deserving to be called a book on Damages in any other way. There 
are many law-books : a certain proportion of them are good : and the general 
practitioner takes to some two or three of the good ones, not necessarily 
because they are the very best, but because he knows his way about them. 
One lawyer of great learning always tunls in the first place, when brought 
up by the arising of a new point of law, to ' Williams on Executors.' Others 
have other favourites, and from the appearance of the present edition 
we might infer, if we did not know, that there are many men to whom 
Mr. Mayne's book is one of the necessary companions of their professional 
lives. From the fact that the present editors are the author and Judge 
Lumley Smith, we may further infer that to such persons the fifth edition 
will not be less useful than its predecessors. A study of the footnotes will 
reveal the fact that the activity of the Court of Appeal during the ten years 
that have elapsed since the publication of the fourth edition has effected 
a somewhat smaller proportion of substitution of new for old authorities 
than a constant reader of the Reports might have been tempted to expect. 
We are glad of it, for it shows that practically, in the opinion of two 
particularly learned and industrious commentators, the main principles of 
English law tend continually to undergo illustration rather than renovation, 
which is quite as it should be. 



Company Law and Practice with Forms and Precedents, By T. C. H. 
Chadwyck Healey, Q.C., Percy F. Wheeler, and Charles 
BuRNEY. Third Edition. London: Sweet & Maxwell. 1894. 
Imp. 8vo. cxxiii and 1246 pp. {^2*) 

This book is itself an admirable example of the co-operative principle of 
which it treats. In former editions it is well known to the profession 
and much appreciated, but the present edition will immensely enhance its 
reputation. Mrya fiiBXiw fuya k€uc6» is for once not true. The method 
adopted is not that of Mr. Buckley, of annotating the Acts, nor of 
Mr. Palmer, of grouping the law around forms, nor of Mr. Manson, of an 
alphabetical digest. In what may be termed Part I we have a masterly 
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and exhaustive treatise on the general principles of Company Law, and none 
bat those who, like the present writer, have tested the matter page by page 
and line by line, can adequately appreciate the vast labour which has been 
condensed into these first two hundred pages. Every sentence is the distilled 
essence of many authorities carefully weighed, sifted, and analyzed in the 
light of a not merely theoretical but thoroughly practical acquaintance with 
the subject. On one point, however — ^and we only allude to it because it 
is in these days a very important one — we feel constrained to question 
Mr. Chadwyck Healey's view, and that is the doubt he expresses as to the 
validity of debentures to bearer (p. 174) on the ground that there is no 
second contracting party within Lord Cottenham's ruling in Squire v. Whitton. 
' Is the word " bearer," ' he asks, * any sufficient description of a second con- 
tracting party f . . . The description of the parties to a contract should be 
such that their identity cannot fairly be disputed, and such description, 
it may be said, is not sufficiently supplied by the word " bearer " any more 
than it is in the case of a contract to sell land by the word " vendor." ' We 
venture to think that the promise is to pay to any one who satisfies the 
character of *• bearer' — a springing or shifting contract similar to that of an 
advertised reward and condition fulfilled, and that the maxim ' Ceiiinm est 
quod certum reddi potest* applies. No doubt there might be troublesome 
points about consideration ; and if the instrument is under seal, fuiiher 
difficulties arise. It would hardly do to say that the trouble of presenting 
the debenture for payment is the consideration. 

The second part — more than half the book — is devoted to the now 
voluminous subject of Winding-up, and h<4^ we have the subject very 
conveniently grouped — case law, statute law, rules, orders, and forms all 
together — ^under leading headings, < Committee of Inspection,' * Proof of 
Debts,' and so on. We have dwelt on the law, but the forms and pre- 
cedents are quite as striking a feature of the book. They are abundant 
and excellent, and evidently the ripe fruit of much experience. All the 
most recent cases are noted, and the indexes leave nothing to be desired. 
Taken all together, this is, in our opinion, the most complete and useful 
work yet issued on Company Law and Practice, and we shall be much 
surprised if it does not assume the leading position among books dealing 
with that subject. 

OuUine9oftAeLawofTarU. By Richard Rinowood. Second Edition. 
London: Stevens & Haynes. 1894. 8vo. xli and 253 pp. 
(10*. 6d.) 

The number of works on the subject of Torts, from the voluminous 
treatise down to the most elemental text-book, is very considerable. But 
that there is a demand for a clear and well-written work dealing with the 
Law of Torts concisely, yet comprehensively, is evidenced by the fact that 
Mr. Ringwood's book has reached a second edition. The author informed 
us in the preface to the first edition that certain lectures delivered by him 
before the students at the Law Institution formed the groundwork of the 
volume, and the clearness and symmetry of its arrangement bear evident 
traces of its origin. Since its first appearance in 1887 the question of 
Employers' Liability has been much discussed, but so far without any 
tangible result in statute form. The law, therefore, on this subject is still 
governed by the Act of 1880, which has been renewed from year to year 
irom the date of its expiration in 1887, and most of the cafes in which 
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points of difficulty under the Act have been judicially determined are 
refeiTed to in the present work. The chapter on malicious injuries is new, 
and dealing as it does with many questions of great interest and importance, 
particularly at the present time, such as malicious inducements to a breach 
of contract or malicious injuries to a person's property or trade, is of especial 
value. A full account is given of the recent leading case in this branch 
of the Law of Torts, that of the Mogul Steamsfdp Co, v. McGregor Gow & Co,^ 
23 Q.B. D. 598 and '92, A. G. 25. The short chapter on torts in respect 
of domestic relations is also new, and includes the kw respecting seduction, 
which is perhaps too summarily dealt with. More also might have been 
said about the remedy by injunction and as to various breaches of duty on 
the part of public officers remediable by the prerogative writ of mandamus. 
The author, however, modestly professes to deal only with the outlines of 
toi*ts, and the title is a very apposite one, for the sketch here given can be 
filled in by the student from such a storehouse of authorities as ' Addison 
on Torts,' while the numerous references to judicial decisions enables the 
practitioner, if necessary, to follow out into wider tracks the indications 
given in the text. There is a good table of cases, and a list of statutes 
referred to finds a place in the fairly full index. The work is an excellent 
one in most respects, and as a useful summary of the Law of Torts compares 
favourably with similar works, whether for students or practitioners. 



The Law of PatenU : mth AcU, Rules^ Forms and Precedents. By Henbt 
CuNYNOHAME. London : William Clowes & Sons, Lim. 1894. 
Demy 8vo. Ixxiv and 635 pp. (25*.) 

The size of the average work on Patent Law shows clearly the difficulty 
of compressing within the limits of a moderate-sized volume a complete 
account of the. subject of this book. Although the Law of Patents now 
depends chiefly on the Act of 1883,' with a few short amending Acts, there 
are an immense number of judicial decisions, both of an earlier and a later 
date, which must be considered by any one who attempts to apply the Act 
to a particular case. A work on Patent Law must necessarily to a great 
extent consist of a digest of these cases, and much of its value depends on 
the clearness with which the facts in each case are stated. This condition 
is abundantly fulfilled by the work before us. The Table of Cases is practi- 
cally complete, and the indication it contains of the subject-matter of most 
cases is a novelty which will commend itself to all. For some reason the 
Law Report references of many cases referred to, which are in the L. R, 
series, are omitted both in the Table of Cases and in the body of the 
book ; this is to be regretted, as the fact of their being in the Law Reports 
would mark them out as likely to have some point of greater value than 
the ordinary R. P. C. cases. Few will be likely to differ from the opinion 
expressed by the author at the close of the Litroduction that Patent agents, 
whose duties so much resemble those of solicitors, should have something 
corresponding to the solicitor's lien and the professional privileges as to 
their clients* secrets. Less attention than we should naturally have ex- 
pected is bestowed on the somewhat important subjects of mortgages and 
licences, especially the former, and the consideration of the position and 
rights of the mortgagee and the licensee. The Patent Act of 1883, with the 
alterations due to subsequent amending Acts embodied in it, the Patent 
Rules of 1880 and 1892, the Law Officers' Rules, Official Forms, and the 
Patent Office Circular printed in extenso in the appendix, with forty-five 
pages devoted to a collection of common forms, make a useful addition to 
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the main body of the work. The author must be complimented on having 
succeeded in compressing a vast mass of case law into a volume of a very 
reasonable size without sacrificing clearness to brevity : he has put a practi- 
cally complete account of English Patent Law into a handy form which 
will commend itself to professional men, for whom it was primarily written, 
while it will probably be acceptable to others, and will be of great assistance 
to many an intending patentee. 



Key and Elphinstones * Precedents in Conveyancing' Fourth Edition. 
By Thomas Key and C. Herbert Brown, with assistance, which 
is acknowledged in the Preface, from Sir H. W. Elphinstone 
and E. P. Wolstbnholme. Two Vol& London : Sweet & Maxwell, 
Lim. 8vo. Ixxx and 1051, Ixxx and 1078 pp. (4/. 4^.) 

This edition brings up to date a work which is universally acknowledged 
to be one of the best of its kind, and one of first-rate usefulness to students 
and lawyers alike. The forms have always been distinguished for their 
style and practical utility, and are especially useful in the case of mort- 
gages of building leases and public house property. The forms of and 
relating to conditions of sale are especially useful and comprehensive, and, 
in particular, we may mention the special conditions relating to building 
land. The book contains also, in addition to the more ordinary forms, 
useful precedents in connexion with patents, notices, and trading agree- 
ments and some serviceable miscellaneous forms, which, so far as we have 
been able to discover, are not contained in any other collection of precedents. 
The feature, however, of the new edition consists not so much of additions 
to the precedents as of the new matter introduced into the notes, many of 
which have been either wholly or in part re-written, so as to bring them 
well up to date, and are a mine of valuable information on conveyancing 
law. There are references throughout to the latest Acts and cases, and 
especial attention is directed to the Addenda and Corrigenda, which contain 
additional and substitutional references to many of the most recent decisions 
of 1894 and to the Acts of 1893 (passed after the book was partially 
printed), and, in particular, to the Trustee Act, the Married Women's 
Property Act, and the Conveyancing Act of that year. The preliminary 
notes to each group of precedents are useful and exhaustive, and good 
examples of the general notes, showing their practical nature and compre- 
hensiveness, are contained in vol. 2 on pp. 23 and 54, on * powers of sale,' 
and ' attornment clauses ' in mortgages. The editors might, perhaps, have 
stated with advantage in the notes on insurance and repairing covenants 
in mortgages, in what cases it is advisable to insert such covenants in 
mortgage deeds. The vast amount of work that has evidently been expended 
on these notes has produced a most valuable and useful result, and should 
go far to procure for the book an even higher position than that to which 
it had previously attained. 

A new edition (the fourth) has also been brought out of Elphinstone's 
* Introduction to Conveyancing,' edited by Sir H. W. Elphinstone and James 
W. Clark (London: Sweet & Maxwell, Lim., 1894, 8vo, xxxii and 551 pp. 
149.). This work is well known to the public, and needs no recommenda- 
tion. It is intended for students who have first acquired an elementary 
knowledge of real property law, and can very usefully and in a very practical 
manner be studied in connexion with the precedents above mentioned, to 
which there are references throughout. The object of the book is to offer 
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a gradual course of instruction, and a preliminary note indicates what parts 
may be left out on the first perusal. The book has been brought well up 
to date. There are references to the latest decisions, and it is adapted 
as far as possible to the scheme of lectures at present attended by students 
for the Bar examination. 



Buling Cases : arranged, annotated, and edited by Robert Campbell. 
With American Notes, by Irving Browne. Vol. I. Abandon- 
ment — Action. London : Stevens & Sons, Lim. Boston, Mass. : 
The Boston Book Co. La. 8vo. xxix and 829 pp. (25*. net.) 

The object of this handsome volume, which is the first of what will no 
doubt be a long series, is, according to the Preface, to supply the practitioner 
with English Case Law in a handy form. The Ruling Cases are to inform 
him as to the principles, and the Notes to show in detail how the principles 
have been applied or modified. American notes are appended to each of the 
English Ruling Cases, and notes thereon, and the object of these American 
notes is to point out concisely the agreement or disagreement of the 
American cafe law with the English, and generally to commend the work 
to the American as well as the English practitioner. The objects of the 
series, it will be seen, are very extensive. The English Ruling Cases seem 
generally to have been well and carefully chosen, and a great amount of 
work has been expended. The series will no doubt be of great service to 
men without large libraries ; nevertheless, we are of opinion that so muck 
has been aimed at as to make the result fall short of completeness in 
execution, and to impair to some extent its practical utility. In the English 
' Ruling Cases ' the judgments are sometimes incompletely set out for the 
purpose of saving space. There can be no doubt that space is gained by 
leaving out such passages as th^ editors deem unnecessary ; but, where the 
whole object is to establish the grounds on which the judges have settled 
the law, this method is in our opinion wrong, and tends to produce incom- 
plete and unscholarly results. Lumley v. Gye^ for example, is ruthlessly 
cut down, and Sir John Coleridge's dissenting judgment omitted, eo that 
the history of the law is quite obscured. The notes, which are intended, as 
liefore stated, to show the practical application of the leading principles, do 
not seem to us to be, as a rule, sufiiciently detailed and thorough. To com- 
pare the results of the work in this volume with similar results in Smith's 
Leading Cases or White and Tudor s Leading CaECS is, to our minds, the 
best proof of this ; and the main objects of the present volume are the same 
as those of the older works. Again, the present work is stated to be on 
the lines of Saunders' Reports (or rather Williams on Saunders), and again 
we can only say that a comparison between the two, as regards the com- 
pleteness of working out in detail the application of the principles, is 
distinctly unfavourable to the * Ruling Cases.' Great accuracy and care 
are shown in the preparation of the notes, so far as they go, but we do not 
understand on what system or for what object the case of Leake v. Robinson^ 
which is really a decision on the rule of equity, independent of statutes, 
against perpetuities, comes to be cited on p. 518 among the notes under the 
heading of ' Accumulation.' 

Moreover the English Ruling Cases include cases and notes on the practice 
of the English Courts, and as this can only be intended for purposes of 
practical utility, we must again doubt whether the desired result has been 
attained. Leading principles, such as there are, on questions of practice 
can be usefully dwelt upon only in respect of their application, which varies 
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BO much according to the different circum^ttances of each case in which they 
are applied as almost to do away with the idea of any fixed leading prin- 
ciples. Takin<r, for instance, the heading of 'Ahatement/ it is certainly 
difficult to see how, with the mere references to changes made hy the 
Judicature Acts, and nothing more, the notes can he of much assistance in 
actual practice. Moreover, from an English point of view we fail to see 
the usefulneFB of reviving old terms now obsolete (see the note on p. 156 
as to this). We should be disposed to doubt whether English pi-actice cases 
and notes could be of extensive utility in a work intended for the American 
as well as the English market. Of this, however, we must presume the 
American editor to be the be^t judge. With regard to the American notes, 
we do not see, if the principles of the American decisions are to be properly 
understood and made use of to any extent in England, why the most im- 
portant of such decisions have not been admitted on the same footing as 
the English ones. The American notes, as they stand, appear to us not 
likely to help English practitioners except for the purpose of multiplying 
references which English Courts will probably discourage. For the 
American practitioner they would seem (though here again we cannot con- 
fidently put our judgment against tlie Americim editor^s) not to be full 
enough. The extremely important decision of the Supreme Court of the 
U. S. in the NUro-glycerine case is dismissed in a line and a half. Under 
the same head, ' Accident,' we find no reference to the recent and not un- 
important English case of Stanley v. PotoeU, As regards externals, the 
book is got up in a very handsome manner, and there is a useful and well- 
arranged index of both English and American cases cited. 

To sum up, the actual work in this volume seems to us most deserving 
of success so far as it goes, but we think that it fails to attain to a first- 
rate level of merit through aiming at too many kinds of merit at once. 
Full practical notes on the scale of Smith's Leading Cases or Williams's 
Saunders are one thing, and the exposition of principles to be found in 
a good text-book, or better still in the occasional great judgments which 
review the principles of a subject, is another thing. Practical notes for an 
English lawyer, again, are one thing, and practical notes for an American 
lawyer are another thing. The qualities required for excellence in these 
several kinds of work are obviously not the same, and it is not obvious that 
they are compatible in the same book. Experience will show whether the 
editors of ' Ruling Cases ' have achieved the tesk of combining them. We 
will not say ofiband that they have not ; but we are not prepared to say, in 
anticipation of experience, that they have. 



We have also received : — 

Notes on Land Transfer in various countries. By C. Fobtbscue-Brickdalb. 
London : Horace Cox. 8vo. iv and 66 pp. (is.) — This pamphlet contains 
a store of facte which should be consulted and weighed by every one 
interested in the problem of simplifying the transfer of land. One of the 
most imp(»iant pointe is that in the Australian colonies titles were by no 
means short and simple before the Torrens system was introduced, although 
OQe of the stock arguments used at home against registration of titles is 
that it may do very well for a new country but would not work in an old 
one. We may add that the system has been at work for several years in 
Trinidad, where English real {troperty law had been superposed on old 
Spanish titles. No trouble has arisen from it save that (under extremely 
peculiar conditions now best forgotten) claims for registration were to some 
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extent used as an irregular substitute for actions of ejectment to determine 
questions in dispute, or sometimes, it was said, for purposes of mere delay 
and embarrassment. Such abuses can easily be prevented if administrative 
and judicial officers do their duty. In the United States it seems probable 
that Massachusetts will adopt the system before long. If it succeeds in 
one or two States, the others are pretty sure to follow. 

The Law and Lawyers of Pickwick, A Lecture. By Frank Lockwood. 
London: The Roxburghe Press. 12 mo. 108 pp. (Cloth 19. 6(i, Manilla 
18. J net.) — This is a mighty pleasant legal diversion. BardeU v. Pickwick 
is one of the best known leading cases of English fiction, and Mr. Lockwood 
is its best possible annotator. Note, learned reader, Mr. Lockwood's reasons 
for thinking that Mr. Pickwick would have fared even worse under the 
modem law of evidence, when Serjeant Buzfuz would have had the materials 
for a crushing cross-examination. The Boxburghe Press particularly wants 
to k now how people like the title-page printed in green ink. To be frank, 
we love a judicious mixture of red and black after the sixteenth or seven- 
teenth-century manner, but green does not captivate us. 

A set of Test Questions on various text-hooks^ embraci'ng all the subjects at 
the Solicitort^ Final Examination, By John Indermaub and Charlbs 
Thwaites. London: Geo. Barber. 1894. 8vo. 143 pp. 

An Index of alt reported cases decided in the English Courts during the 
feriod covered by the Revised Reports. Vols. 1-15. (i 785-1 816.) London: 
Sweet & Maxwell, Lim. Boston: Little, Brown & Co. 1894. La. 8vo. 
xiv and 313 pp. 

The Opinions of Grotius. By D. P. Db Brutk. London: Stevens 
& Haynes. 1894. 8vo. xlviii and 668 pp. 

Inebriety or Narcomania. By Norman Kerr. Third Edition. London : 
H. K. Lewis, 136 Gower Street. 1890. 8vo. xxxix and 780 pp. (21*.) 

A Practical Treatise on the Criminal Law of Scotland, By J. H. A. 
Magdonald. Third Edition. By the Author and N. D. Macdonald. 
Edinburgh: W. Green & Sons. 1894. 8vo. xv and 652 pp. (31*. 6d.) 

Banking Law, with Forms. By William Wallace and Allan McNeil. 
Edinburgh: W. Green & Sons. 1894. 8vo. xxxii and 433 pp. 

A Manwcd of the Study of Documents to establish the individual Character 
of Handwriting. By Persifor Frazbr. Illustrated. Philadelphia: J. B. 
Lippiucott Co. 1894. 8vo. xi and 218 pp. 

The Law relating to losses under a Policy of Marine Insurance. By 
C. 11. Ttser. London : Stevens & Sons, Lim. 1894. 8vo. xvii and 
232 pp. (los, 6d.) 

A Ilandy Guide to the Licensing Acts. By H. W. Latham. London : 
Stevens & Sons, Lim. 1894. 8vo. xxii and 149 pp. (5^*) 

The Finance Act, 1884, so far as it relates to the Death Duties and the 
new Estate Duty. With Notes and Forms. By J. E. Harman. London : 
Stevens & Sons, Lim. 1894. 8vo. xi and 114 pp. (5^.) 

A Guide to the new Death Duty. By Evelyn Freeth. London: 
Stevens & Sons, Lim. 1894. 8vo. vi and 187 pp. (79. 6d,) 



The Editor cannot undertake the return or safe custody of MSS, 
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Snow, Thomas. —The Waste of Judicial 
Power, vii 256; The Reform of Legal 
Administration, viii 129; Special In- 
dorsement or Originating Sununons ? ix. 
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towe and W. I. Cook), vi. 339. 
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M.P.), viii. 117. 
Villein Tenure, A New Point on .(F. W. 

Maitland), vii. 174. 
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Wade (C. G.).--TA0 Smployeri LiabUity 

Act of New South WaUe, viii. 347. 
Walker (fi,),— Commentaries qf Gains, ii.85. 
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White (F. T.) and Tudor (O. D.),— Leading 
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Boden v. Rosooe, x. 204. 
Boehm's Will, Re, vii. 211. 
Bolton, Re, Brown v. Bolton, ii. 408. 
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